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liaipt : where I have omitted to nofice ii, it is not beaufe 
Ido not thmk the report of equal authorit^^ and endtled to 
equal credit vnth the others, but becaufe it was cominvni* 
cated to me with an injun&ion to conceal the foiirce 
whence I derived it. An intelligent reader will not ^rant 
to know the hiftorian to enable him to appreciate the me- 
rits of the hiftory : the profeflion will not require md to 
betray the confidence repofed in me, in order to fatisfy the 
curiofity of men whofe opinions are ^determined by the 
accident of a name. 

I had fome doubts^ whether I fliould infert in the col- 
le&ion any other than the manufcript cafes, whether I (hould 
introduce thofe reports which are already in print, and are 
to be found in moil of the law-books. I was fearful, 
that it might be objefted, that I was offering to the publick 
what they were already in pofleilion of, and calling 
upon them to pay again for the fame thing in a fome- 
what different fiiape. But, upon confulting with men, 
whofe opnions I reverenced, (and their opinions were 
peculiarly entitled to refpeft in a cafe of this kind, for 
they were neither authors nor bookfellers,) I was advxfed 
to make my colle^on as full as pofCble. It feemed 
to them, that it would be wrong to confine myfclf only 
to thofe detached portions of hiftory, which had hitherto 
Iain in manufcript ; that there was an awkwardncfs in par* 
tial reference and partial detail ; and that I Ihould render 
a fervice not altogether unacceptable to the profeffion (for 
I fliould fave them much manual labour and mufcular ex« 

enion) 
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fertibn) if I were to prefent to them in a coifliftodiotis form 
the feveral cafes upon the fubjefl: of Tithes, tirhich He 
diTperfed in many a cumbrous folio. I haVd a£ted in obes 
dience to that advice ; and in the following pagts the reader 
will find, with much of novelty, much that he ha< already 
read, and may already poflefs. It was my objeft to make 
a whole ; and whilft the whole confifts of all its parts, I 
cannot compliment the reader with a rejeSion of fomc of 
the parts, when I give him the whole. 

I have to regret, that the marginal abftra&s of the cafes 
are not always entitled to that credit which they ought to 
carry with them. Thofe will, in general, be found, I be- 
lieve, the moft faulty, which are affixed to the cafes ex* 
trafted from the printed books. The truth is, that too 
eafy admiflion was given to what had been already pub- 
liflied ; and from the want of due examination, the loofe- 
nefs or inaccuracy of the ftatement was not difcovered until 
it was too late to corrcft it. However, I am confident, 
that thefe defefls will be amply fupplied in the index, the 
care of preparing which is devolved upon a Gentleman 
of extenfive legal information and great critical exaftnefs. 
He will, no doubt, feize many poims which have efcaped 
me, and retrace pafiages which I have left too faintly 
marked. 

The traa which I intend to prefix to thefe volumes will, 
I hope, be ready for publication in no very great length of 
time. A part of it is aftiially printed j and I am not aware 
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jgf any Qtbv obftjides ihw thofe which the elements, a tro* 
nicaIcli|n|te,or ^e accident^ of war,may raife, that are likely 
ipiQteiTupt the completion of it. The work has hung longer 
ii^ \t Qyght to h^ve done, (Ince I gave the profei&on reafon 
to lezped it^ aQ4 I have to apologize to them for the del^y. 
{ am not, however, confcious that much of that delay, grc^t 
as it has been, can be fairly imputed to me. It was not a 
patter of a day to colled the manufcripts which I have 
been favoured with, as they lay in many hands. The com** 
municacions were not always obtained with equal facility. 
My applications were fometimes filcnced by the deep 
tones of bufinefs, and fometimes waved by the civil 
apologies of gentlemanly indolence. I had fometimes to 
hear from clerks that their mafters were inacceflible, ex« 
cept to clients ; I had fometimes to excufe myfelf for In- 
truding upon men who bad nothing to do. It is, furely, 
not to be wondered at, if I was occafionally difconcerted ; 
if languor fuccceded to difappointment, and I became in- 
different to a work, about the profecution of which the 
world ihewed no concern. But this was not the only caufe 
which contributed to check its progrefs. It feemed to little 
purpofe to ftate and difcufs the'law, when the fubjea-matter 
itfelf was threatened with annihilation ; when men were in- 
duftrioufly taught to believe that agriculture would derive vi- 
gour from the abolition of Tithes, and the ftate would find 
refources in their ruins. A bold financial poIicy,favoured by 
the indifferency of a great part of mankind to every thing 
conneded with religion, and fupported by the zeal of 

feflarilhi. 
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feQarifmj the wiles of intereil, and the prejudices of igno* 
ranee — ^at the view of fuch a combination ading at a 
molt alarming junfture, amidft the diftrefles of war and 
of fcarcity, I will confefs, I have often thrown down my 
pen, and defifted from the purfuit of an inquiry, which 
feemed to be fruitlefs. 



Pert/ea^ 
March 2, i8oi. 



HENRY GWILLIM. 
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The Statute of CircumfpeSti Agatis, made 13 E. I; 

& A. D^ 1285. Stat. 4. c. I. 

Certain Cafes wherein the King's Prohibition doth not He. 

^T^HE king to his juftices, greeting:— Ufe yourfclves circum- i^Sj^' 

^ fpedly in all matters concerning ihe biftiop of Norwich and . 
his clergy, not punifliing them if they hold pleas in court chriftian 
of fuch things as are merely fpiritual ; (to wit). 

If a parfoa demand tithes, greater or fmaller, fo that the fourth 
part of the value of the benefice be not demanded. 

///Iff, If a parfon demand mortuaries in places where a mortuary 
hath been ufed to be given. 

In thefe cafes the ecclefiafiical judge bath cognizance, not* 
withfianding the king's prohibition. 

The lord the king anfwered to thefe articles, that in tithes, obi^ 
ventions, oblations, mortuaries, when the queftion is as aforefaid, 
there is no room for a prohibition. But, if a clerk or religious 
per&n (hall fell his tithes to any one for money after tiiey are ga- 
thered into his bam or any where elfc, and plea be Jiolden thereof 
in the fpiritual court, the king's prohibition hath place \ becaufe 
by the fale the things fpiritual become temporal, and fo the tithec 
pafs into chattels* 

VOL. lU B //^^ 
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1285. i^^^y If debate arife upon the right of tithes having ifs origirt 

' ' in the right of patronage, and the quantity of thofe tithes exceed 

the fourth part of the benefice, the king's prohibition hath place. 

Stat. 9 E. IL (Articuli CleriJ, c. i. A. D. 13 1 5. 

No Prohibition fhall be granted where Tithes arc demanded, but 

where Money is paid for them. 

; rpiRST, Whereas laymen purchafe prohibitions generally, upon 
tithes, obventions, oblations, mortuaries, redemption of penance, 
violent laying hands on clerks or converts, and in cafes of defama- 
tion, in which cafes fpiritual penance ought to be enjoined ; the 
ling doth anfwer to this article, that in tithes, oblations, obventions, 
tnortuaries (when they are propounded under thefe names) there is 
no ground for the king's prohibition, although, for the long with- 
holding of the fame, the money may be efteemedat a fum certain. 
But, if a clerk or a religious man fell his tithes, being gathered in 
bU barn, or in any other place, to any man for money, if the mo- 
ney be demanded before a fpiritual judge, the king's prohibition 
lies, for by the fale the fpiritual goods are made temporal, and the 
tithes turned into chattels. 

« 

c. a. Debate upon the Right of Tithes exceeding tbe fourth 

Part. 

A LSO, if debate arife upon the right of tithes having its original 

in the right of the patronage, and the quantity of the fame 

tithes anlouht to the fourth part of the goods of the church, the 

king's prohibition holdeth place, if the caufc come before a judge 

fpiritual. 

c. 5. No Prohibition where Tithe is demanded of a rtew Mill. 

A LSO, if any one ereft in his ground a mill of new, and after 
^^ the parfon of the fame place demand tithe for the fame, the 
king's prohibition iffues in this form : ^ia de tali mokndino ha5ie^ 
ntu dicima non fuerunt Jcliita prohibemus^ tf r. Et fententiam 
excommunicatitniiy ft quam hac occajione fromulgaveritis^ revocetis 
emnino. 

The Anjwer.—ln fuch cafe the king's prohibition was never 
granted by the king's affent, who decrees that it Ihall not hereafter 

lie in fuch cafes. 

Rot. 
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Rot. Pari. 17 E. III. N® 29. A. D. 1343. "~ 

^H£ commons pray* that no man be drawn in plea in court Tithe of 

cfariftian for tithes of wood or underwood, except in places ^ 
where fuch tithes have ufed to-be paid. 
Jnfwer.-^Lct it be done of this as it hath been dotie heretofore* 



A Statute of the Clergy, made 18 E. III. & 
A. D. 1344. Stat. 3. c. 7. Rot. Pari. N** 7* 

No Scire Facias (hall be awarded againft a Clerk for Tithes* 

Item, Whereas writs of fcire facias have been granted to warn 
prelates and religious and clerks, to anfwer tithes in our 
chancery ; and to fliew if they have any thing, or can any 
thing fay, why fuch tithes Oiould not be reftored to the demand- 
ants ; and to anfwer, as well to us as to the party of fuch -tithes: 
that fuch writs as aforefaid henceforth be not granted ; and that 
the procefs pending upon fuch kind of writs, be annulled and re- 
pealed ; and that the parjies be entirely difmifled from before the 
fecnlar judge of fuch manner of pleas as aforefaid ; faving to us 
our right, fuch as we and our anceftors have had, and were wont 
tohave of reafon. 

Rot. Pari; N*» 9. Eodem Anno. 

m 

^HE commons pray, that as a conflitution is made by the pre- 0/ tithe •£ 

lates to take tithes of all manner of wood^ which thing was This peti« 

never ufed, and that niefs and wives might make teftaments, which is 5°"^"^^^^' 

againft reafon ; that it would pleafe the king, by him and his good Roiie's 

council, to ordain a remedy, and that the people fliould remain in " ^** 
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the fame ftate as they have ufed to be in the time of all his proge- No. la. 
nitors, and that prohibitions (hould be granted to all thofe who are 
empleaded of the tithes of wood, without having a confultatiun* 
Anfwtr. — ^The king wills that law and reafon be done* 

Rot. Pari, ai E. in. N®48. A.D. 1347. 

^H£ commons Ihew, that lately the archbifhop of Canterbury^ Tithe of 

and the other prelates, ordained a conftitution to give tithes ^^ * 
•f underwood fold only, whereas before this time no tithes thereof 
were given ; and now the men of holy church, by force of the 

ji 2 conflitution^ 
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'347* conftitutiotl, take and demand tithes, as well of great wood as •f 
' Underwood, fold and not fold, againft what thq^ have ufcd front 

time immemorial, Co the great damage of the commons ; where- 
fore they^ pray ''remedy in each point. 

Anfwer, — ^The archbifhop of Canterbury^ and the other prelates^ 
bave anfwered, that fuch tithe is demanded by reafon of the afore- 
faid confiitution, only of Underwood. 

Rot. Pari. ^5 E. IIL N» 27. A. D. 1351-2. 

or tithe f^HE commons pray, that if the clergy, in right of tithes of 
* ^ • highwood and underwood, or of any other thing, demand or 

attempt any thing new, but only that, and in thofe places^ whereof 
they have been of old time feifed in right of their churches ; that it 
may pleaH^ our lord the king to grant a prohibition thereof, with- 
out a confultatlon^ to all thofe who will alk it in fuch cafe ; and 
that the faid people of holy church be forbidden to demand tithes 
of grofs wood. 

Anfiven-^Tht king and his council will advife of this petition. 

f 
Rot. Pari. 43 E. III. N« ly. A.D. 1369. 

Of tithe ^V^{i£ cotnmons pray^ that it be declared in what cafe tithe of 
^ ^ wood and of underwood ought to be given of right, in places 

whiere it hath not been given heretofore ; and alfo that it be put 
in certain, what manner of Wood ought to be called ftha cadua ; 
and in cafe any one be empleaded in court chrillian of the tithe of 
Wood or underwood,' that a prohibition be gxznitA thereafter, ai^d 
an attachment thereupon in chancery, at well to the judges as 
parties, as is cufiomary in other cafeii, without having a conful- 
tat ion. 

Jrffiver.-^Lct the ftatute in this cafe ordained be kept and holden. 

Stat. 45 E. III. c. 3. A. D. 1371. 

A Prohibition ihall be granted where a Suit (hall be commenced ui 

the Spiritual Court for Siha Cadua* 

Aprohibi- YxEM, at the complaint of the faid groat men and commons^ 

granted '^ (hewing by their petition, that whereas they fell their great 

ilcom- ^"*' wood of the age of twenty year*, thirty yearly, forty years^ or of 

menced in greater age, to merchants to their own profit^ and in aid of the 

courtCr "* king in his wan, parfons and vicars of holy chitfch emplcad ami 
/Aw ricitftf* draw 
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draw the faid merchants in the fpiritual court for the tithes of the 1371. 
faid woody in the name of thefe words called Jsha cmdua^ whereby ■ »■ 

they cannot fe)l their woods to the very value, to the great damage 
of them, and of the realm* : It is ordained an^ eftabliflied» that ^ '^'*^ ^- 
a prohibition in this cafe Iball be granted, and upon the fame an ^part « prays 
attachment, as it hath been ufcd before this tirap. w« piuncS** 

tbat he will apply a fuitable remedy tn thi$> and openly declare and interpret thefe worAtfih* endy^f 
It, in the underftanding of the commont^ underwood it comprited in thefe WQt^%Jihm exdua, and not 
yeei of fuch a^c." 

« 

Rot. Pari. 47 E. III. N' 9. A. D. I373^ 

A LL the commons of the realm pray, that whereas at the laft Tithe of 

parliament holden at IVincheflery the lords and commons of the ^ 

land made their complaint, that parfbns and vicars of holy church 
travailed them in court chriflian for the tithes of great wood> that if 
to fay, of the age of 20 years and above, by colour of this word Jilva^ 
fadua ; at their requeft it was ordained, that no wood that was or 
(hould be of the age of 20 years and more, fliould be tithable ; and 
the parfons of holy church intending that this ordinance doth not 
reflrain them of their ancient encroachment, furmifing that this 
was never affirmed for a flatute, make citations in court chrifiian 
againft the ordinance aforefaid, to the great damage of the people ; 
wherefore w^iff it plesife our faid lord the king to affirm the faid ordi- 
liance for 9 fiatute to endure for the time to come ; and that ^ fpecia) 
prohibitbn upoi| the lame ftatute be made thereof in chancery, 
forbidding them to hold plea in court chrifttan of tithes of wood 
of the age aforeCiid. 

Anjwir. — Let there he fucb prolubition granted as h^th beq| "^ 
i)fed of ^cieo t timeSf 

Hot. Pari. 50 E. IIL N® 141. A. D. 1376. 

^HB clergy pray, that although tithe of wt)od, efpecially of JUva Tithe of 

'^ £4fduaf is payable to God ^d the church of divine and eccle- ^ 

fiaflical right ; yet, where the queftion before the ecclef^dlical 

judge is nierely upon the tithe ofJSha cadua^ the lying's prohibi« 

tions are direfied to the party and the judge, and the due and long 

acciiftomed confultations are not granted, biit are i%o much re* 

^nuned by claufes now of late fubtilely invented againft juftice, fo 

that the ecclefiaftical judges, having conuzance in saufes ofjiha 

trnJkdi^ bom the dread of fuch claufes fo lately inferted as aforefaid 

ID CQufiiltiitioQS of this l^od^ will not dare to proceed ) and aU 

,v . ' B 3 though 
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1376. though a fyfficient confultation be granted, fuch as was wont to be 
^ < ■■ I granted anciently, a prohibition fimilar to the firft is obtained 
again upon the fame matter : and nevcrthelefs, if afterwards a fe- 
cond confultation being previoufly obtained, the judge proceed any 
farther in the caufe, an attachment is given againfl the judge, the 
advocate, and the party, notwithftanding fuch lad confuhation : 
lyhcrcforc the fame clergy pray, that in a caufe oifiha caduoy due 
and cuftoraary confultations be granted without any difficulty and 
reflriftion whatfoever^ that the aforefaid attachment, or any other 
molellation or difturbance in the fecular court, ceafe, even after 
the firft confultation granted ; and that it may be lawful for the 
eccleiiaftical judge after that, notwithllanding the king's prohibition 
may be afterwards obtained, to proceed with impunity, without 
ofience to the king's majeily, and freely, without firft obtaining 
smother confultation. 

Anjwer^ — One confultation granted is fufficient by the law in 
the fame caufe or pljiint ; and if it be neceffary, they (hall have a 
fpecial claufe for prohibitions made, or to be made* 

Rot. Pari. N^ 203. 

TTEM9 In tithe caufes it is fometimes obje£led, that the tithes ex- 
ceed the fourth part of the value of the church, and thereupon 
the king's prohibition is obtained, and thereby the fecular court 
hath conufance in a caufe of tithes notorioufly againft the laws. 

Rot. Pari. N* 205. 

r 

Ttem, If any one be drawn before the fecular judge upon tithes 
under the name of chattels, and, being fo drawn, he propound 
before the fecular judge that they are tithes, and not chattels ; let 
the ecclefiaftical judge, not the fecular judge, decide this, and ter- 
minate the queftion* 

[// feems rather doubtful whether any anfwer was. given tQ either of 
ihefe petitions."^ 

Rot. Pari. 51 E. III. N« 80. A. D. 1376-7. 

'TpHE clergy pray, that whereas the tithes of wood c^Wtiftha 
ceedua^ are to be p^id to God and holy church of divine right 
^nd the right of holy church, nevcrthelefs, where procefs is hanging 
of fuch kind of tithes before judges of holy church, the king's prohi« 
bitions are direfled to the judges and parties, and the confultations 

due 
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due and according to the laws of holy church, as in the articles I376'7. 
and petitions following is ipore fully contained, are not granted ; ' • 

wherefore the faid prelates and clergy pray, that in cafes of tithes 
of fuch imnncr of Ji/va cadua due confultations be granted^ with* 
out any difficulty whatfoever. 

Anfiver. — Let the law thereof be ufed as heretofore it hath rea- 
fonably been. 

Stat. I R. 11. c. 1 3. Rot. Pari. N* 118. 

A. D. 1377. 

Ecclcfiaftical Judges (hall not be vexed for Suits for Tithes in a 

Spiritual Court. 

'y'HE prelates and clergy of this realm greatly complain that the 
men of holy church, and others, fuing for their tith&s and 
other things, in the fpi ritual court to which fuch caufes ought, and 
were wont lo pertain, and the judges of holy church, having cogni- 
fance in fuch caufes, and other perfons intermeddling therein accord- 
ing to law, be malicioufly and unduly for this caufe indi£led, impri- 
(bned, and by fecular power horribly oppreffed, and alfo enforced with 
violence by oaths and grievous obligations, and many other means 
unduly compelled to defift and ceafe utterly in the things aforefaid, 
9gainft the liberties and franchifes of holy church : wherefore it is 
^flented, that all fuch obligations made, or to be made, by durefs 
or violence, (hall be of no value. And as to thofe that by malice 
procure fuch indi3ments, and to be the fame indiQors, after the 
fame indidees be fo acauit, fuch procurers (hall have and incur 
the fame pain that is contained in the ftatute of Wejlminjler the fe* 
cond, of thofe which procure falfe appeals to be made. And the 
juftices of a(fife$, or other judices, before whom fuch indi£lees 
(ball be acquit, |hali have power to inquire of fuch procurers and 
indi£lors, and duly to puni(h them according to their defeat. 

c. 14. Rot. Pari. 121. Eodem Anno. 

In an AQion of Goods taken away, the Defendant maketh Title for 

Tithes due to the Church. 

JTEM, It is accorded, that at what time that any perfon of the. 

holy church be drawn in plea in the fecular court for his owa 

tithes taken by the name of goods taken away, and he who is fo 

dcawn in plea make an exception, or allege that the matter, fub- 

B 4 fiance. 
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-?377' fiance, and fonrce of the buGnefs is only upon tithes due of right 
ii ■ i p. li ■ I and ot pofledion to hi$ chorrh, and not otherwife any goods and 
chattels; that in fuch cafe thcr general averment (hall not be taken 
Without Ihewing ijpecialiy how the fatpe was his lay-chattel. 

Rot^ ParU N'^ lai, Eqdem Anno. 

Tithe ©r 'T'HE clcrgy pray, that all manner of tithe of wood called Jilva 
^®* cadua^ due to G d and holy church, be lawfully paid. And 

in cafe the king's prohibition be delivered to the ju'ige, or party, 
in a caufe upon fuch kind of- tithe, that a full aiui plenary conful- 
tatioR, without any new or undue reftitution in this liehalf be forth- 
' v^ith granted ; and that the judges proceeding, the parties pur fuing, 
and all others whofoev^r doing thejr duty on this part, be not for 
tUs caufe hindred or aggrieved by indi£lnients, imprifonments, 
condemnations, or iii any other manner whatfoever. 

Anfwer. — Let it be dope \x\ thi^ cafe as hatb been i|fe4 Before 
tfaefedays* 

Rot. Pari, 2 R. II. N« 19. A. D. 1379. 

Tithe of ^T^HE commons piew, that great mifcbief is done by perfons of 
''*'®^ holy church who deipand tithes of all manner of wood, by 

colour oi Jiha cadua^ and wrongfully hara(s them xxi, divers parts 
pf the kingdom, by grievous Tummonfes before judges of holy 
church, fo that by fuch fummonfes and grievances they pay tithes 
pf great trees, and alfo for timber which they fall for the repairing 
pf their houfes, and for fuel, whereas they were not wont nor ought 
to pay them of right ; but the faid commons, from not being able, 
and from the great favour w^ich the faid perfons of holy church 
have before th^ judges, and for that the judges are parties in fuch 
cafes, fubmit to thp wrong, jriprder to ayoid greater mifchief in 
fiiture, which has often been done to the faid pommons heretofore : 
wherefore they pray remedy, thzX Jilva cadua be declared in other 
inanner than the clerks have heretofore declared it for their profit, 
without the aflent of the lords, and that it i)e ordained to be of 
underwood, or wood of a certain age under ten years ; (for before 
t A. D. the firft peftilencef no ^ithes of any manner of wood were given, 
granted, or demanded) } ^nd that thereupon every man may b4ve a 
prohibition upon his cafe ; for thofe of the chancery intend, that 
of whatfoever age ^he wqod may be, if tithe ^hereof be required* 
9 prohibition doti not lie thereupon* 
A^jD^Vf — 9^ it t}fed ^ it feafonably ba0i been before this time« 

7 R. II. 
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7 R, II. A.D. 1384. -^ ^ 

17 was agreed before the 4iDg's council) in a parliament holden at Reg. 69. a. 

Salifiufj^ that confultations ought to be granted oi fha cadua^ J^UamViit 

Dotwtthftanding it is not renewM annually. And thereupon a con* ^ refer this 

fultation was awarded for the abbot of iV!?//^, ii> a cafe of ^/^ MnSeiden 

^^f^9 unlefs to 

thit of 7 R. It. holden tt S^liiboryi the rolls whereof have Qotbing of iu 

Rot. Pari 8 R. IL N^ 21. A. D. 1384. 

THE commons pray, that whereas it is ordained by flatute, that a Tltnc of 
general prohibition (ball be granted in chancery, wherever meti 
advanced to benefices of holy church demand tithes in court'cbiii^ 
tian qF great wood which is pafled the age of twenty, thirty, or 
forty years, when fucb wpod is cut and fold ; and becaufe no fpecial 
prohibition is granted by the faid ilatute, the faid men of holy, 
church fue in coqrt chriflian for the tithes aforefaid, notwithftand. 
ing fuch general prohibition dlreAed to them, to the great damage 
and mifchief of thofe who fell their wood in. the form aforefaid i 
may it pleafe our lord the king, to grant a (pecial prohibition, ' 
with attachments thereupon, againft the ordinaries and thoie wba 
lue againft the ftatutes as aforefaid. 

Anfwir. — Be it dpne as was heretofore ordained by the flatute 
made at Wtjimnfier^ in the 45th year of the reiga of our grand- 
iatheTi whom God have mercy upoiv 

Rot. Pari. 14 R, II. No. 29. A. D. 1390. 

fpHE commons of the land pray, that whereas parfons and vican Ti^ of 

claim and demand of the faid commons tithes of wood, that ^'^^'^ 

IS, as well qf wood of the age of 40 or 60 years, as of the 

age of 9 or 10 years, and fue and emplead them in court chrif- 

tian, to the mat travail, coft, and lots of the faid commons, not- 

withftaoding thg ftatute before thefe times thereof ordamed, by 

leafon that the wptd$jf3va cadaa are not expounded nor declared in 

certain; may it therefore pleafe our lord the king to ordain, that the 

laid word* JUpa c^dua ifiay be declared, determined, and afcer« 

tainedy that the country, which hath been duly tithable from 

the aoth year of king Edward^ fmce the conqueft, be charged 

with fiicb tifbei according to tfap iW)X of a ftatute thereof inade be- 

fore 
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1290, fore thcfe days, and not otherwife, fo that the faid commons may 
. J " be certain oF what manner of wood they ought to pay tithes^ at 
the final difcuflion of the aforefaid debates. 
Anjwer* — Be it as it hath been heretofore. 

Stat. 15 R. II. c. 6. Rot. Pari. N^ 38, 

A, D. 1391, 

In Appropriation of Benefices there (hall be Provifion made for the 

Poor and the Vicar. 

TlEcAUSE divers damages and hindrances oftentimes have hap« 
pened, and daily do happen to the parifhioners of divers 
places, by the appropriation of benefices of the fame places ; it • 
is agreed and aflented,* that in every licence henceforth to be 
made in the chancery, of the appropriation of any parifli church, it 
Ihail be exprefsly contained and comprifed, that the dioce&n of th^ 
place, upon the appropriation of fuch churches, (hall ordain^ ac- 
cording to the value of fuch churches, a convenient fum of money 
to be paid and diftributed yearly of the fruits and profits of the 
feme churches, by thofe that will have the faid. churches in proper 
nfe, and by their fucceflbrs, to the poor parifhioners of the faid 
churches, in aid of their living and fuftenance for ever \ and alfQ 
that the vicar be well and fufficiently endowed. 

Rot. Pari. N^ 44* Eodem Anno, 

Tithe of 'T'he commons pray, ths^t yrhereas in many parts of the realm 
^**°*'' divers perfons are fued, travailed, and put to great cofts, and 

fome are excommunicated in court chriftian for tithes of great 
trees as well as of feafonable wood, under colour of this word 
Jtha-cadua ; that it i^ay pleafe our lord the king, and the very 
fage lords of this parliament, that this word ^/z;a-r^^i(/a be de- 
clared, and the age of wood tithable be afcertained, in this prefent 
parliament, in eafe of the faid commons, confidering that divers 
bills upon this matter have been inferted in the petitions of the 
commons in feveral parliaments before thefe days» and no remedy 
is ordained. 
Anfwer.—'Q^ it ufed as it ha^b been ufed heretofore. 
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1400-1. 

Stat. 2 H. IV. C.4. A. D. 1400-1, 

The Penalties for the purchafing of Bulls to be dircharged of 

Tithes. 

poR as much as our lord the king, upon grievous complaint 
to him made in this parliament, hath perceived, that the reli. 
gious men of the order of Cifteaux in the realm of England have 
purcbafed certain bulls to be quit and difcharged to pay the tithes 
of their lands, tenements, and poiTeffions let to ferm, or manured, 
or occupied by other perfons than by themfelves, in great prejudice 
and derogation of the liberty, of holy church* and of many liege 
people of the realm ; our lord the king, willing thereupon to ordain 
remedy, by the advice and alTent of the lords fpiritual and temporal, 
and at the infiance and requeft of the faid commons, hath ordained 
and ftabliflied, that the religious perfons of the order of Cifteaux 
fiiall (land in the efiate that they were before the time of fuch bulls 
purcbafed ; and that as well they of the faid order, as all Other re- 
ligious and feculars, of what eflate or condition they be, who 
put the faid bulls in execution, or from henceforth purchafe 
other fuch bulls of new, or by colour of the fame bulls purcbafed, 
or to be purc^hafed, take advantage in any manner, that procefs 
Ihall be made againft them, and every of them, by garniOiment of 
two months by writ ol pramunire facias ; and if they make default, 
or be attainted, then they fhall incur the pains and forfeitures con^ 
tained in the ftatute of provifon, made the thirteenth year of the 
(aid fing Richard. 

Rot. Pari. N^Si. Eodtm Anno. 
'T^BE comnions pray, that no appropriation of any church be Ofsppro- 
benceforth made ; and th«i be who enjoys fuch appropriation chl^heL^ 
in future, incifr the penalty contained in the flatute of provifors ; 
except that religious or any other perfons whofoever who have 
Sofleflions \vk niortmain, may exchange and give fuch pofleflions fo 
in mortipain (o f^ular h^nds, ii| order to have fuch benefice ap- 
propriated with the li^ei^ce of the king, the patron, tbp lord, and 
the founder, 
^^/icvr.-— The kbg will advife upop \u 

Rot. 
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Rot. Pari. N* 59. Eodm Ann$. 



Ofrithcof .rp||£ commons \^afUr rtciting the Jiatute (f 45 Edw. IH.J 

fay, that notwithflanding this ftatute, parfons and vicars of 
holy church claim .tithes of all manner of wood as they were 
wont to do before, becaufe confultations in this cafe in chan- 
cery have fo eafily been grainted by colour of tbefc words ftha 
f^dua ; they therefore pray, that the king would pleafe to ordain^ 
that no confultation be granted by ih^fe wordsjiha c^dua^ if it be 
fo that the wood of ^rhich tithes 9re cUinied be of the age of 20 
years or more at the time of cutting ; an4 that i^ penalty be there- 
upon ordained in tBis prefeiit parliament* 
Anfwer. — Be it ufed as it bath been ufed before thefc days. 

Rot. Pari. N*93, EodmAnno^ 






Item, Priount les communes, 
q par la ou diverfes gentz 
de feinte efglife erapledont plu- 
iqguirs lieges do roialme en court 
cbriftian pvir dyXmes d*engyfle* 
snentz de certeins terres, prees, 
paftures, & yaftes^ lefaueqx ne 
oont my efte difn^ez d^fngyfle- 
ment devam ces beurs : cefiaf- 
fjivoirt des tenes femez & prees 
mefme Tan apres ceo qu'ils ount 
pris lour difmes des blees & de 
fyo, & des pafturci j^ vadz, 
queux ount efte difmes d'engif- 
tementz a nul temps, la ou les 
ditz perfones de feinte efglife 
nount leur difmes continuelnsent 
de les agnelez, velez, & a^tres 
tieux maneres de difmes avenantz 
& efieantez fur les ditz terres, 
prees, paftures, & vaftes, a 
graunt damage & diflefe fi b'^n 
a feignrs come altres pours 
tenants de les commons du 

roialiqe : 



Item, The commons pray, 
that whereas divers men of 
holyx:hurch emplead many liege 
fubje£ls of the rea^ra in court 
chrifiian for tithes of agiftment 
of certain l^uids, meadows, paC- 
tqres, and waftes, which have 
not been tithable of agiftmenf 
before thefe djiys ; that is to fay, 
of lands fown and meadows the 
fame year after they have Id^en 
their tithes of corn s^nd hay, and 
of paftures and waftes, whicf^ 
have at no time been tithable for 
agiftment, where the faid per« 
(bns of holy church take their 
tithes continually of lambs,cal ves, 
and other fuch manner of tithes 
coming and bdi^ upon the faid 
lands, meadows, paftures, and 
waftes, to the greal damage an^ 
difleifin, as well of lords as of 
others, poor tenants of the'com* 
moos of th^ realm ; May 1% pleafe 

OlMT 
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toalitie: Qoe plefe a me our lord the king, in this prefent 1400-1. 

IT Ic tcfff en ceft piefent par- parliament, to make declaration, ■ 

iement» por hire declarationy whether the faid tithes of agift- 

leqiiel let dits difmes d'engefte- ment (hail be paid or not, and 

ment feront paies ou non ; & to order a prohibition or other 

poor oidiner prohibition oa autre due remedy againft the perfons 

due remede encontre les perfones of holy church, who (hall krvt 

de lidnte efglife, queux fervont fuch pleas in court chriftiati 

tieux plees en court criftiane en*> agaipft any of the liege fuhjedl 

countre afbun de les lieges leroy, of the king, againft right, lawi 

tncountre droit, ley, &icfon. andreafon. 

Refp99tfi9^ — Celluy (f foy feente Anfxver. — Let him who (hall 

greve fue en efpecial* find himfelf grieved fue fpecially. 



Stat. 4 H. IV. c. i2» A. D. 1402. 

< 

In Appf opriaiions of Benefices Provifion (hall be made for the 

Poor and the Vicar. 

Tt is ordained» that the ftatute of appropriation of churches» 
^ and of the endowment of vicars in the (iime, made the fifteenth 
year of king Rkbard the fecond, be firmly holden and kepty and 
put in due execution ; and if any church be appropriated by licence 
of the laid king Richard^ or of our lord the king that now iSf 
fithence the faid fifteenth year, againft the form of the faid ftatutet 
the fame (hall be duly reformed according to the effe£l of the fame 
ftatute, betwixt this and the feaft of Eaftir next coming. And if 
fi]chi.ffeformation be not made within the time aforefaid, that the 
appropriation and licence thereof be made void, and utterly repealed 
and adnulled for ever \ except the church of Hadenbam in the 
iioodcofEfy^ which» fortoefchew divers damages, difcords, and 
debates, that have been before this time betwixt the bi{hop of Efy 
and the archdeacon of Efyf upon the exercife of their jurifdiflion, 
(as it was openly declared by the fame bi(hop in prefence of the 
king^ and of the lords in parliament}, was of late appropried, by 
the lieence of the king our lord, to the archdeacon and his fuccef* 
fors to do divine fervice, keep hofpitality,.and to fupport other 
charges as pertaineth* Moreover it is ordained and (hblifhed, that 
A the vicarages united, annexed, or appropried, and the licences 
thereof had after the firft year of the faid king Richard^ how well 
iocver tlutt they who have united^ annexed, or appropried fuch 

. ^ vicaragcsp 
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1414* grandfather ot the lord the riow king, in the 45th year of liis reigtl» 
n it it contained, that a prohibition be granted in this cafe, and 
thereupon an attachment, as it bath been ufed before thefe days ; by 
H^hich {iatute no full declaration is made what wood is tithable, 
and what not^ WhereJFore the juftices of the land are of different 
9pinions upon this ^tter ; that it pleafe our lord the king to limit 
and ordain, by thie advice of the lords of this prefent parliament, 
that all manner of wood, which is of the age of 20 yeats or more, 
Ihali not be tithable in tay nianner for the time to come ; and if it 
be under the age of 21 years it (hall be tithable, if the cuftom of 
the country, where fdch wood is growing, demands it, and that in 
jthts cafe there be a prohibttton, and thereupon an attachment, 
without granting a confultation. ' 

' ifij^uMT.— Becaufe the matter of the petition requires great and 
mature deliberation and declaration, the king wills,- that the faid 
inatter be adjotiimedi and remitted to the next parliaiQent ; and 
that the flerk of the parliament caufe this article to be brought be* 
fore the king and lords at the beginning of the nett parliament, in 
order that a declaration may be had theineiipon* 

kot. Pari. 4 H. Vk N^ 9. A. D. I4i4, 

An AEt for fupprefling the Alien Priories. 

^pH£ commons pray, that in cafe final peace (hould hereafter be 
made between you our fovereign lord and your enemy of 
fVvMV, and thereiapon all the polTeflions of the alien priories in 
Englaml flioUld be rellored to the chief houfes of the religious 
abroad, to which thofe poffeftiohs are belonging, damage and lofs 
would come to your faid kingdom, and to your people of the fame 
kingdom, by the great rents and revenues which, from year to 
year ever afterwards, would be remitted from the faid poflefTions to 
the chief houfes aforefaid, to the very great iitipoverilhment of the 
.. fam^ your kingdom in this behalf, which God forbid ; may it 
pleafe your molt noble and mod gracious lordflilp, for the confide- 
xation aforefaid, and alfo in confideration that, at the beginning of 
the war between the two kingdoms, your liege fubjefis were, by 
a judgement given in the kingdom of France^ for ever oufted and 
difinherited of all the poflefiions which they then had of the gift 
of your noble progenitors in the parts abroad within the jurifdic* 
tion of France^ moft gracioufly to ordain in this prefent parlia- 

4 ment 
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heat) by the aflent of your lords fpiritual ^nd temporal^ that all 1414 
tbe poflefEons of the alien priories, fituate in England^ raay remain ■ 
in your hands to you and your heirs for ever, to the intent that 
divine fervices may henceforth be more duly celebrated in the 
aforefaid places by EngUJbmen^ than they have hitherto been by 
Frenchmen. 

Provided, that the pofleflions of the conventual alien priorieSy 
and of the priors who are indu£led and inftituted, and alfo all the 
alien pofleflions given by the mofi gracious lord the king your fa- 
ther, whom God have mercy upon, to the mailer and college of 
Fotheringay^ and their fucceflbrs, of the foundation of the faid lord 
the king your father, 2iV\A oi Edward Avktol Tor ky notwithftand- 
ing the peace to be made, if any fliould be, together with all ma- 
nors, franchifes, and liberties, by our faid lord the king your fa- 
ther granted to the faid mailer and college, and their fucceflbrs, 
and by you confirmed, may perpetually remain by the authority of 
this prefent parliament to the faid mafter and college, and to their 
fuccelTors, to the ufe and intent, according to the tenor and pur- 
port oi the letters patent of our faid lord the king your father^ 
of the foundation of the faid college, without any charge or profit 
to you moft fovereign lord, and your heirs, or to any other perfon 
or pcrfons, faving the fervices due to the lords of the Englijh fees, 
if any there be, notwithftanding the faid grant made by our afore- 
faid lord the king your father, to the faid mafter and college, and 
their fuccelTors,^ e.>(tend only during the war between you, moil 
fovereign lord, and your enemy of France ; and faving alfo to 
every one of your liege fubjeQs, as well fpiritual as temporal, the 
efiate and poiTeilion which they, have at prefent in any of fuch 
alien polTelEons, whether they have purchafed^ or are to purchafe 
them in perpetuity, or for term of life, or for term of years, of 
the chief houfes abroad, by the licence of our lord the king your 
moil noble father, whom God have mercy upon, or of king Ed- 
ward the third, your great grandfather, or of king Richard the 
(econd, fince the conqueft, or of your own gracious gift, grants 
confirmation, or licence, now had in that behalf, paying andfup* 
jportiog all the charges, penfions, annuities, and corrodies, granted 
to any of your liege fubjefls by you, or any of your noble proge^ 
nitors, to be taken out of the poiTeirions or alien priories afore* 
laid. 

Anjwer. — ^The king wills it : and alfo that the faid roaflcr and 
college of Fotheringaj have an exemplification from the king, under 

you lit c his 
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X4I4- his great fcaf, of this petition, for their greater fecurity in this be-* 
' half, and that with the aflent of the lords fpiritual and temporal, ifll 
this prefent parliament aflembled. 

V Rot. Pari. 10 H. VI. N* 12. A. D. 1432. 

Approprlf ^TiHE conimons, after reciting in their petition the flafute of 
lAiirchef. 4 H. IV. proceed thus, •* anJ fofafmoch as in that ftatute no 

pemblty is impofed upon thofe who have churches to their own ufe^ 
in cafe they fixflfer the vicarages therein to be inof&ciate, and there- 
fore in feverat parts of the kingdom they have fuETered the fa^d 
vicarages, by the infufficient endowment thereof^ and for their own 
gain, to be inofiiciate and void for feverat years, by reafon whereof^ 
in many parifhes in the kingdom, old men and women have died 
without conreflRon, or receiving any other facrament of holy 
. church, and infants have died without baptifra, whereby feveral 
mifchiefs and inconveniencies from day to day happen, to the great 
diflionour of holy^ church \^* they pray therefore, " That it may 
be ordained by this prefent parliament, that if any religious or man 
of holy church, of what eflate or condition foever he be, who 
Bave or hold any churches to their own ufe, hereafter fufier the 
▼icarages of fuch churches to be inofficiate, without a relident vicar 
thereon, for fix months ; that the fame churches fo holden to their 
dwn ufe, with atl their apportenances and dependencies, be abfop 
lately difappropriated and difamortifed for ever, faring only to the 
£iid religious and men of holy church their patronage therein, at 
they had before any appropriations were made of the faid churches^ 
or they were holden* to their proper ufe, without having or re- 
taining any penfion, portion, annuity, or other charge wbatfoever,; 
and faving to the ordinaries their right by.lapfe. 
' Anfwer. — The king will advife upon it. 

Rot. Farl. Eodem Anno. N^ 17. 

Cfiatwood. ^pHE commons, after reciting in their petition the ftatute of 

In the rr ^' ^^^' '^yrThat now fo it is, that divers liege fubje£ls of our 

H. 6. Rot. lord the king are empleaded and travailed in court chriftian for 

there is a tithes for the faid caufes, who thereupon come into the chancery 

aimoft^^in''"^ of our lord the king, in order to have a writ of prohibition and' of 

the fame attachment according to the effcft of the laid ftatute, which writs 

which' the are denied to them» againft law and right ; wherefore that it may 

"^ThV king pl^^f'^ our lord the king, by the advice and confent of the lords 

will advife fpiritual and tiemporal^ in this prefent parliament, to ordain% by the 

iiuoait«" / *.* ' '•'. 
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authority of the fame parliament, that thofe perfons who feci (hern* t432. , 
felves aggrieved againft the ordinance ui the L;(i iiatute, may ■ ■* 
have writs of prohibition and attachment thereupon, according to 
the eflfeS of the faid ftatute ; and in cafe any fuch prohibition or 
attachment be denied to any of his liege fubje£ts in \hc chancery of 
our lord the king, that then fuch writs of prohibition and attach* 
xnent be granted as well in the bench of our lord the kitig, as in 
the common bench ; and that the writs of prohibition and attach- 
ment ifluihg out of thofe benches may have the fame force and 
cfieS, as the original writs of prohibition and attachment fo ifluing 
out of the chancery of our lord the king. 

Anjiven — Let the flatute before made be kept and executed ac« 
cording to the tenor thereof. 

Rot. Pari. 19FLVI. P.I. M. 30. Rymers Fadera, 

Vol. X. P. 802. A. D. 1440. 

Grant of the Alien. Priories in Fee. 

f^HE Lord King to all to whom, Wr. Health. — Know ye that 
we fully confiding in the fidelity and circumfpedtion of the 
venerable fathers in Chrift, Henry (a) archbifhop, John (i) bifhop (-) Henry 
of Baih and ff^ells, John (r) bilhop of St.AJafh, and PViliiam [d) (i)""].!"^* 
bifhop of Sali/bury^ and of our beloved and faithful coufm . fVtU Y\\ *, 
Sam earl of Suffolk^ and alfo of our beloved John Somerjeth^ Srjffurj. 
Thomas Bekyngion^ Richard Andrewe^ Adam MoJeyns^ clerks } aUcoiIi,' 
John Hampton J James Finys^ efquires ; and tVilliam Trejham ; and 
by reafon of the great confidence which wc place and have in the 
aforefaid perfons, have given and granted to them all thofe priories, 
manors, lands, tenements, rents, fervrces, penfions, portions, arp- 
ports, and poffefltons, being within our kingdom of England and 
fFaleSy and the marches of ff^ales aforefaid, (which are called the 
late priories and pofleffions of aliens), lately appeirtaining or be- 
longing to any religious houfe or houfes in parts beyond the feasy 
and in oar hands now being : To have and to hold to then), their 
heirs and afligns, of us and our heirs, by fealty only, for all fer- 
vicei, burthens, cxaftions, and demands, from the feaft of Eaflir 
laft paft for ever, together with the advowfons of alt the faid prio^ 
rics, reQories, churches, vicarages, chapels, chantries, hofpitals, 
and other ecclefiafiical benefices, which are now called, or lately 
were called, the priories and pofleflions of aliens, being within our 
laid kingdom of England and fFaUs^ and the marches of ff^aks 
frfoiKfaidt lately appertaining and belonging to any fuch houfe or 

C % houfcf 
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1440. houfcs in the faid parts beyond the fcas; together alfowithall knights* 
■■ ■ r , fees, franchifes, and hberties whatfocver, to the faid premifes, or 
any of them, in any manner belonging or appertaining. 
. We have granted alfo to the faid archbifhop, bifhops, earl, John^ 
Thomas^ Richard^ Adanty Jahn^ yameSy and ^filliamy all and Gngu- 
Ur rents and farms, which any perfon or perfons is or are bound 
to render to us for any fuch priDries, manors, lands* tenements, 
rents» fervices, pcnfions, portions, apports, and poffelTions what- 
focver : To have and to hold the fame rents afid farms, together 
i^ith the reveifions as well of the faid priories, manors, lands, te- 
nements, rents, fervices, pcnfions, portions, apports, and poffcf- 
fions, when they fliall happen, or may or ought to come in any 
manner to our hands, or the hands of our heirs, as of any other 
priories, manors, lands, tenements, rents, fervices, penfions, por- 
tions, a]pports, and poflfeflions, within our kingdom of England and 
Jf^aksy and the marches of ff^ales aforefaid, which are now, as is 
aforefaid, called, or lately were called, the priories and pofleflions 
of aliens, lately belonging or appertaining to any religious houfe 
or houfes in the faid parts beyond the feas, which any perfon or 
perfons Holds, hath, or occupies, hold, have, or occupy, for term of 
life by the curtefy of England^ or in dower, or in fee-tail, or other* 
wife for term of years, of our own grant or demife, or of the. 
grant or demife of any of our progenitors, and which, by or after 
the deceafe of the faid perfon or perfons, or of any other perfon, 
or by any other means, may and ought to come, fall, revert, or 
remain, to and in our hands, or the hands of our heirs, to the 
faid archbifhop, bifliops, earl, yoht^ Thomas^ Richard^ Adam^ 
Johriy James^ and ff^illiamy their heirs and afligns, from the feaft 
aforefaid for ever, of us and our heirs, by fealty only for all fer- 
vices, exa6liotis, and demands. 

And this, though exprefs mention is not made in thefe prefen ts 
of the real yearly value of all and fingular the premifes, or any of 
fbem, or of any gifts and grants heretofore made to the faid arch- 
^bifhop, bifhops, carl, yohn^ Thomas^ Richard^ Adam^ yohn^ 
yaniiiy and ff'ilUam^ or any of them, by us or any of our proge- 
nitors, or any flatute, ordinance, or provifion, heretofore to the 
contrary publiflied, ordained, or provided, notwithftanding. 
• In witnefs, He. — Witnefs the king, at his cattle of fVindfor^ 

the twelfth day of September. 

By the king himfeif, and of the date aforefaid, by the authority 
of parliament. 

Statf 
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Stat. 27 H. Vlil. c. 20. A. p. 1535. " 

For Tithes to be paid throughout this Realm. 

FORASMUCH as divers numbers of evil-difpofed perfons inhabited J^" ?^^^f 
' * ^ ts connrmed 

in fundry counties^ cities, towns, and places of this realm, and en- 
having no refpcft to their duties to Almighty God, Wit agatnft right ^^f e^.^* 
and g(V)d confcience having attempted to fubtrs^dl and withhold i|i ** '3- 
Tome places the whole, and in fome places great parts of their 
tithes and oblations, as well perfonal as predial, due unto Gpd aqd 
holy church ; and, purfqing fuch their deteftable enormities and in- 
juries, have attempted in late time part to difobey, contemn, and 
defpife the procefs, laws, and decrees of the ecclcfiafticsil court of 
this realm, in more temerous and Urge manner than before this 
time hath been feen : for reformation of which ^ injuries, aod 
fof unity and peace to be prefervcd amongft the king's fubjefls of 
this realm, our fovereign lord the king, being fupreme head on 
earth (under God) of the church of England^ willing the fpiritual 
rights and duties of that church to be preferved, continued, and 
maintained,' hath ordained and ena£lcd by authority of this prefcnt 
parliament, that every of his fubje6ls of this realm of England^ Tithei fhatl 
Inland^ fVaksy and Cakis^ and marches of the fame, according to cordfng to" 
the ecclffiaftical laws and ordinances of his church of England^ '^^ cuftom 
and after the laudable ufes and cufloms of the parifh, or other ii(h where 
place where he dwelleth or occupieth, (hall yield and pay his tithes j^c offclX 
^d ofiferings, and other duties of holy church ; and that for fuch ^^* 'P ^"^* 
fiibtraQions of any of the faid tithes and offerings, or other duties, tithes, (hail 
the parfon, vicar, curate, or other party in that behalf grieved, ^ before"^" 
may, by due procefs of the king's ecclenaftical laws of the church ^^^^^^^* 
of England^ convent the perfon or perfons offending before his or- 
dinary, or other competent judge of this realm, having authority 
to bear and determine the right of tithes, as alfo to compel tht 
fame perfon or perfons offending to do and yield their faid duties in 
that behalf. And in cafe the ordinary of the diocefe, or his com- 
miflary, or the archdeacon or his official, or any other competent 
judge aforefaid, for any contempt, contumacy, difobedience, or 
other mifdemeanour of the party defendant, make information and 
requeft to any of the king's moil honourable council, or' to the 
juliices of the peace of the (hire where fuch offender dwelleth, to 
iffift aad aid the fame ordinary, commiffary, archdeacon, official, 

c 3 or 
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^53?' ®^ j"^g^> *^ order or reform any fuch pcrfon in any caufc before 
" rehearfed ; that then he of the king's faid honourable council, or 



Thr of- 



fcndci-fliail '^'^^ two jufticcs of peace, whereof the one to be of the quorum^ 
be bound by to whom fuch information or requeft (hall be made, (hall have full 
of peace, power and authority, by virtue of this afl, to attach or caufe to 
*c o^rdinal^ bc attached, the perfon or perfons againft whom fuch information 
ry's feu- or requeft (hall be made, and to commit the fame perfon or per- 
fons to ward, there to remain without bail and mainprise, till that 
he or they fiiall have found fufficient furety, to bc bound by 
recognizance or otherwife before the king's faid councellor, 
or juftic« of peace, or any other like councellor, or juftice of 
peace, to the ufc of our faid fovereign lord the king, to give due 
obedience to the procefs, proceedings, decrees, and fentences of 
the ecclefiaftical court of this realm, wherein fuch fuit or matter 
for the premifes (hall depend or be. And that every of the king'f 
faid councellorsj or two jufticcs of the peace, whereof the one to 
be of the quorum^ as is aforefaid, Qial) h^vc full power and autho- 
rity, by virtue of thrs aft, to take, receive, and record recogni- 
^ances and obligations ii:\ any of the caufes above written. 
Thij aa IJ. Provided alway, that this aft, or any thing therein contained, 

tend loathe' Q^all nof cxtcnd to any inhabitant of the city of liondon^ for or 
fitizcntof concerning any manner of tithe, offering, or other eccleflaftical 
^Miy^ grown and due, to be paid or yie^en within the fame cit)', 
becaufe there is another order made for (be payment of tithes and 
other duties within the faid city. 
Every pcrr III. Provided ^Ifo, that every perfon and perfon^, being party 
liavc his de. or paftici to any fuch fi^ir, {hall and m^y make and have his and 
Sefcn-^"a^. their lawful aSion, demand, or profecution, appeals, prohibitioni, 
cording to and all other th^ir lawful defences and remedies in every fuch fuit, 
cicrM^icaj/ according to the faid eccleflaftical laws, and laws and ftatutes of 
this realm, in as ample and liberal manner and form a$ they or any 
of them might have had, if this a£t had never been made ; any 
thing in this a£l above written notwithftanding. 
^5H.S. IV. Provided always, and be it cnafied by authority afprefaid^ 

13 Car. 2!' that this a£l for tecovering of tithes, ne any thing therein con- 
tained, (hall take force and effe£l bqt only until fuch time as the 
king's highnefs, and fuch other xxxii perfons which his highnelf 
Ihall name and appoint for the making and eilab]i(hing of fuch 
• laws as his highnefs ihall affirm and ratify, to bo called the ecc]e<» 
fiafiical laws of the church of England \ and after the faid laws fo 

fitified 
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ratified and confirmed as is aforefaid, that then the faid tithes to be 1535* 
paid to every ecclefiailiGal pei (bn according to fuch laws, and none — — ^ 

a 'r 32 IL •• 

otherwue. €.7. 

Stat. ?7 H. VIIL c. 28, A. D. 1535. 

AU Monallcries given to the King, which have not Lands abovtt 

Two hundred Pounds by the Year*. 

^ T^ORASMUCH as manifcft, fynne, vicious, carnal, and abomi* 
^ nable living is dayly ufed and committed commonly in fucb 
^ little and fmall abbeys, priories, and other religious houfes of 
* monks, canons, and nuns, where the congregation of fuch reli- 

* gious 



*■ Bifliop Burmttf after fak'tng notice of the lA for the CuppreiTion of the lefler 
moiufteriegy ;ind Hating the fubftance of bearing of the preamble, proceeds thus : 
f* Tbe lord Herbert thinks it iirange, that the ftatute in the printed book, baa no pre* 
** amble, but begins bluntly. FuUer leps ui, that he wonders that lord did not fee the 
*' record, and he fets down the preamble, and fays, th refifol/ew at in the primed 
** fiatute, ekmf, f^tk^ by a millakt for the 28th ; this ibews, that neither the one nor 
^' the other ever looked on the record ; for there is a particular Aatute of diflblutiont 
f< diftind from the 28th chapter ; and the preamble which Tnller fets down, belongs not 
f< to tbe 28th chapter, as he fays, but to the i8th chapter, which was never printed^ 
M and the 28th relates in the preamble to that other ftatute, which lad given thefe 
*f ffionaftcries to the king." (Hift. of the Reformation, vol i. p. 193.) It is to b« 
regretted, that the right reverend hiftorian did not tell us by what means he acqutre4 
this extraordinary information, which he has fo confidently delivered; whether he de- 
pends upon bearfay only, or fpeaks from his own knowledge, having himfelf aAuaUy 
iieen and examined the records to which he alludes. The palTing of two ads for the fame 
purpofe, and to the fame cffed, in the fame feifion, is neither ufual nor parliamentaryi^ 
and is tbe more Arange at a time when it was the pra&ice to pafs all the bills of a feffioa 
into a law on the lame day, that is, not to give the royal affent fo any bill till the laft 
#ay of the feffion ; a pradice which originated in a notion that the giying of the royal 
iflieiit determined the feflion. I have examined the rolls of parliament for this year in 
tbe parliament office, and I find no other aft upon tbe rolls, but that which is cpm^ 
monly reteived as tbe 28th chapter, which is fet out in the text, and has that very fame 
pceamble which Mr. Fuller haa given. (Ch. Hill. p. 310.) That a preamble, which 
appears upon the roll to one a£t, ihould, ia truth, belong to another; that there ihould 
be no trace or veflige of that other act in the repofitory where it ought to be found; 
■o cbafm in the mmiberi upon the roll ; nothing to excite or to lead inquiry : all thefe 
tbiogi, addod to the ftrange irregularity in the proceeding itfelf, which 'hu been al- 
ready noticed, throw fuch an air of improbability over this ftory, that it is Irapoffible 
lo credit it, fupported, as it is, by no better authority than the firople aiTertion of fo eafy 
and credulous a writer as bifliop Mumet, Though then Mr. Fuller did not fee thefe two 
Aatutia which tbe biibop had the good fortune to difcover, yet there can be little doubt 
ftot that Mr. Fuller bad feen that ftatute which now appears upon the rolls, (and which 
ftould ieem to be the only one that ever was there), and that he had feen the record itfelf^ 
and that be extraded tbe preamble from it; for the dumber which the ftatute bears upon 
Ibe ibU i» 57, (the numerical anraogemeot upon the roll not agreeing with that in tlic printed 
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X53C. * gious perfons is under the number of • twelve perfons, wherebjr 

p < the governors of fuch religious houfes, and their covent, fpoyle, 

« dyftroye, confume, and utterly walle, as well their churches, 

* nionafleriesy priorieS} principal houfes, farms, granges, lands, 

* .tenements, and hereditaments, as the ornaments of their churches, 

* and their goods and chatells, to the high difpleafure of Almighty 

* God, flander of good religion, and to the great infamy of the 

* king's highnefs and the realm, if redrefs (hould not be had 

* thereof* And albeit that many continual vifitations hath been 

* heretofore had, by the fpace of two hundred years and more, for 

* an honeft and charitable reformation of fuch unthrifty, carnal, 

* and abominable living, yet neverthelefle little or none amend- 

* mcnt is hitherto had, but their vicious living (hamelcfsly in- 



booksy bccaufc the publick and private a^ls arc kept diftinA and fcparate in the latter, 
whereas on the former they arc reckoned together as they wcr^ pafled), and the figure 
5 might have been changed inlci 2, by an eafy miliake of the printer or tlic copyift. 
Bcfides, in all the earlier conipildtions of the ftatutcs, in the ** publi(hed books*' wlicnce 
my lord Herbert acknowledges that he took his notion of the a<5l, it has no preamble, 
but " begins bluntly." Indeed the a£t, as given by Rajlr/l and Pu/ion^ not only 
wants the preamble, but is impcifedt in other parts. Pulton ^ives ns more than the 
lirft three fc£lion», and Riijidl entirely omits the provifo in the 5tU fe6ion, and the 
whole of the 6th fe^ion. Nor has cither of thcfe compilers marked the chapter, 
or madft any mention at all of a chapter, fo that it Ihould fcem as if they had tran- 
Cpribed the ail into their books from the paper roll which they might poflibly find iri 
the office, tha^ is, from the draught oi the bill as it was origmally brought into the 
houfe, before it went into a c;>mmittce| and received al^ thofe ciaufes .which it now 
bears. The a^ (hey have printed being the fame, as far as it goes, with the a^ upon 
the roll, this (hould appear to be no very improbable conjt<Slurc ; and we are unfor- 
tunately left merely to conjecture, as the journals for this year are \o&y fo that we can* 
not trace the progreff of the bill through the houfcs, nor fee what additions or altera- 
tions were made in it. It is remarkable, that the llatute which was palTed this fcHion 
for ere«5iing the court of augmentations, and which take* rot ice in its' preamb/e of tke 
^mtitte of dtffoluiioni^ is yet placed before this latter Aatute, both in the printed books 
.undon the.roU.*, it being chapter 27 in the printed books, and No. 25 on ihe rolls. 
Thii inv^rfion in thcordcr, no doubt, happened from a blunder of the clerk, when the 
bills came %q receive the royal aiTent ; but it is very probable, that this iKitute for 
treeing the ^ourt of apgnjientations, may be that which the biftiop alludes to a9 
^ relating in its preamble to that other Aatute, which had given thefe monafierics to 
^ the king." His lordfhip did not always ft^y to examine things thoroughly; he was 
generally in hafte ; he admits that he ttrrote this volume of his Hiftory in hafte, though 
\kt (bmewbat oddly confirms it. (Introdutflion to vol. iii. of the Hi^. of the Refozm.) 
His fon,[H>e late Mr. Juftice Burntty ufed to fay, ac W4s written in fo Ihort a time as fix 
weeks. Cxtrpme accuracy in matters of fact is Mt to be expcded in fuch a writer, 
^ny more than a very njcc attention in his c6mpofition « to the circumftances of gram<* 
#nar and propriety." — :! have fpoken with the greater confidence as, to the records in 
^he parliament office, becaufe I was aflifted in my rcfearches there by the clerk of the 
narliamenr, Henry Coiuper efq. who left nothing unexamined, in order to fatisfy my 
in^^uiries^ aficl w)iofe ^lite attenfiQus | afm ^roifd fhus publjckly (o acknowledge. 

• creafeth 
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creafedi and augmenteth, and by a curfed cuftom fo rooted and le^c. 
infe£led, that a great multitude of the religious perfons in fuch ' 
fmall houfes do rather choofe to rove abroad in apoftafy, than 
to conform themfelves to the obfcrvation of good rehgion ; fo 
that without fuch fmail houfes be utterly fupprefled, and the re«> 
Hgious perfons therein committed to great and honourable mo* ' 

naileries of religion in this realmy where they may be compelled 
to live religioufly, for reformation of their lives, the fame elfe be 
no redrefs nor reformation in that behalf. In confideratioii 
whereof, the king's mod royal majefty, being fupreme head on 
earth, under God, of the church oi England^ dayly fiudying 
and devyfing the increafe, advancement, and exaltacion of true 
doflrine and virtue in the faid church, to the only glory and 
honour of God, and the total extirping and dyftru^ion of vice 
and fin, having knowledge (hat the premiffes be true, as well by 
the accompts of his late vifitations, as by fundry credible in- 
formations, Gonfidering alfo that diverfe and great folemn 
monafteries of this realm, wherein (thaiiks to God) religion is 
right well kept and obferved, be defiitute of fuch full number of 
relfgious perfons, as they ought and may keep, hath thought 
good, that a plain declaration fhould be made of the premiffes^ . 
as well to the lords fpiritual and temporal, as to other his loving 
fubje£ls the commons in this prefent parliament alTembled : 
whereppon the faid lords and commons, by a great deliberation^ 
finally be refpived, that it is and (hall be much more to the plea* 
fure of Almighty God, and for the honour of this his realro^ 
that the pofleflion^ pf fuch fmall religious houfes, 'pow being 
fpent, fpoiled, and wafted for increafe and msuntenancc of fin, 
fliould be ufed and cqipmitted to better ufes, and the unthrifty 
religious perfons^ fo fpending the fame, to be compelled to re* 
form their lives : And thereupon moft humbly defire the king's 
highnefs that it may be enaQed by authority of this prefent par- 
liament,' that his majefty. (hall have and enjoy to him and his ah monaf. 
heirs for ever, all and Angular fuch monafteries, priories, and other ,o"he*kIng 
rpligious houfes of monks, canons, and nuns, of what kinds of di- which have 
verfities of habits, rules, or order foever they be called or named, two hun- 
which have not in laads, tenements, rents, tithes, portions, and ^^f°^*^' 
other hereditaments, above the clear yearly vahie of two hundred 
pounds. And in like manner fiiall have and enjoy all the fites 
and circuits of every fuch religious houfes, and all and Angular the 
nanoxs^ granges, meaies, la^idsi tenements, rents, reverfions, fer- 

vicea^ 
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1535, vice?, titl\ps» penGonsy portions, churches, chapels, advowfons, pat* 
t ■ v. ■ tronages, annuities, rights, entries, conditions, and other hcrt-ditj^- 
inents appertaining or belonging to every fuch monaftery, . priory, 
or other religious houfe, not havings as is aforefaid, above the 
faid clear yearly value of two hundred pounds, in as large and am- 
ple manner as the abbots, priors, abbelTes, priorefles, and other 
governors of fuch qionafteries, priories, and other religious houfes 
now have, or ought to have the fame in the right of their houfes. 
The king ;A.nd that alfo his highnefs fhall have to htm and to his heirs all 
aH raonaf- and fingulai fuch rnonafteries, abbies, and priories, which at any 
!leRwtd*to"* time within one year next before the making of this aft hath been 
fctmyortbar given 9nd granted to his majefty by any abbot, prior, abbefs, of 
(opprc^d. priorefs, tender fheir c6vent feal, or that otherwife hath been fup. 
prefljpd or diflblved, and all and fmgular the manors, lands, tene* 
mcntSy retit^, fervices, reverfions, tithes, penfions, portions^ 
churches, chapels, advpwfons, patronages, rights, entries, condi- 
tions, and all oth^r interefts |nd hereditaments to the fame monaf* 
te? tes, abbeys, and priories, or to any of theih appertaining or be- 
longing ; to have and to hold all and fingular the piemiffes, with 
all their rights, profits, jurifdiftions, and commodities, unto the 
iing^s majefty, and his heirs ^nd affigns for ever, to do and ufe 
therewith his and their own wills, to the pleafure of Almighty 
Qod,* and to the honour and profit of this realm. 
Tli«7 AtH ' II. And it is ordained and enafted by the authority aforefaid,, 
a^^ bndi ^ba^ ^11 i^ every perfoti and perfons, and bodies politick, which 
^e to"* ^^ ^^^9 ®' hereafter flball have, any letters patents of the king's 
ft»tb givta highnefty of any of the fites, circuits, manors, lands, tenements^ 
rents, reverfions, fervices, tithes, penfions, portions, churchesy 
cbapels, advbwfons, patronages, tithes, entries, conditions, inte- 
refts, or other hereditaments, which appertained to any ihonaile- 
fies, abbies, or priories, heretofore given or granted to the kingV 
highnefs, or otherwife fupprefled ordiflblved, or which appertaineth 
* to any of the monafteries, abbies, priories, or other religious 

houfes, that (hall be fupprelfed or diflblved by the authority of this 
aft, (hall have and enjoy the faid fites, circuits, manors^ lands» te« 
nementSy rents, reverfions, fervices^ tithes, penfions^ portions^ 
churches, chapels, advowfons, patronages, tithes, entries, condi-* 
tions, interefts, and all other hereditaments, contained and fpecified 
in their letters patents now being thereof made, and to be contained 
and exprefled in any letters patenu hereafter to be madei according 
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to the tenoiir, purport, apd efFed of any fuch letters patents ; and 1535- 

fiiall alTo have all fuch aAions, fuits, entries, and remedies, to all ■ - 

intents and purpofes, for any thing and things contained in every 
foch letters patents now made, or to be contained in any fuch let- 
lets hereafter to be made, in like manqqr, form, and CQnditionS| 
as the abbots, priors, abbeffes, priorefTes, and other chief gover- 
nors of any religious houfes which had the fame, might or ought 
to have had, if they had not been fupprefled or diflblved , 

IIL Saving to fsyery perfon and perfons, and bodies politicly, A faving «f 
their heirs and fucceflbrs, (other than the abbots, priors, atbheffes, och^ 
priorefles, and other chief governors of the faid religious houfes 
fpecified in this fi£l, and the covents of the fame, and their fuccef-* 
Iprs, and fuch as pretend to be founders, patron^, or donors of fuch 
religious houfes, of any lands, tenements, or hereditaments, be- 
longing Co the lame, and their heirs and fucceQbrs), all fuch right, 
title, intereft, pofleifions, leafes for years, rents, f^rvices, annui- 
ties, commodities, fees, offices, liberties, and livings, penfions, 
portions, corrodies, fynodies, proxies, and all other profits as they 
or any of (hem hath, ought, or might have had in or to any of tbo 
l^id monafleries, abbics, priories, or other religious houfes, or in 
or to any manors, lands, tenements, rents, reverfions, tithes, pen« 
Sons, portions, or other hereditaments appertaining or belongingj^ 
or that appertained to any of the iaid monafteries, priories, or othe^ 
feligious houfes^ as if the fame monafteries, priories, or other reli* 
^ous houfes had not been fupprefled by this a^, but had continue4 
in their eflcntial bodies and flakes that they now be, or were in. 

IV. Provided always, and be it ena3ed, that forafmuch as divers Frau^ert 
of the chief governors of fuch religious houfes, determining the made"^ 
Otter fpoil and deftru£lion of their houfes, and dreading ,the fup« ^T'?^^ 
prefling thereof, for d^ maintenance of their deteftable liveS| before thetr 
have lately fraudulently aii4 craftily made feoffments, eftates, gifts, ftj'j'"^"'* 
grants, and leafes, under the covent feals, or fuffered recoveries of ^<^ 
their manors, lands, tenements^ and hereditaments, in fee-fimple, 
ijee-tail, for term of 'ife or lives, or for years, or charged the fame 
^th rents, or rorrodies, to the great decay and diminution of the 
boufea ; that all fuch crafty and fraudulent recoveries, feoffments, 
t^tes, gifts, grants, and leafes, and every of them, made by any 
of the (aid chief governors of fuch religious houfes, under their 
covent feals, within one year next before the making of this aOf 
fliaU be ntterly void and of none effed : Provided always, that 
Cadi period ^i pciffons as have kaf^s for term of life, or years, 

whereupon 
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'535- whereupon i$ referved the old rents and fcrms accuftomed, and fuch 

* '" as have any offices, fees, or corrodjes, that have been accuftomed 

or ufcd in fuch religious houfcs, and have bought any livery or 

hving in any fuch houftrs, (hall have and enjoy their faid leafes^ 

ollices, fees, corrodies, liberties, liveries, and livings, a& if this a£l 

had never been made. 

Oi.uinents V. And it is further enaflcd by authority aforcfaid, that the king's 

good»/chat- highncfs (hall have and enjoy to his own proper ufe, all fuch orna- 

o(*mwlV ""^'"^ jewels, goods, chattds, and debts, which appertained or 

tcws> given belonged taany of the chief governors of the faid raonafteries, or 

"^ religious houfcs, in the right of their faid niona(tenes or houfcs, 

at the firft day of March in the year of our Lord God 1535, or 

any time fithen whenfoever, and to whofe po(fe{rion foever they 

(hall come, or be found, except only fuch beafts, grain, and woods, 

and fuch other like chattel and revenues as have been fold before tho 

faid firft day (^ Marchy or (ithen, for the nece(rary or reafonabti^ 

cxpenccs or charges of any of the faid monafterfes or houfes. 

Provided alwaycs, ^at fuch of the (aid chief governors which 
have been elc3, or made abbots, priors, abbe(rcs, or prioreflfes. 
of anyx>f the faid religious houfes (ithen the firft day oi January 
which was in the year of our Lord God 1534, and by^ reafon 
thereof be bounden to pay the firft- fruits to the king's highnefs,^ 
at days to come, liniited by their bonds made for the fame, that 
in every fuch cafe fuch chief governors, and their fureties, or 
any of them, (hall be clearly difcharged by authority of this aft» 
againft the king's highness, and all other perfbns, for the payment 
' * of fuch fums of money as they Aand bounden to pay for the faid 

firft- fruits, or for any part thereof: And forafmuch as the clear 
yearly value of all the faid monafteries, priories, and, other reK- 
gious houfes in this realm, is certified frito the king's exchequer^ 
amongft the books of the yearly vahiation of aH the fpiritual pof- 
fe(fions of this realm, amongft which (hall and may appear the 
certainty and number of fuch fmall and little religious houfes, as 
have not in lands, tenements, rents, tythes, portions, and other 
hereditaments, above the faid clear yearly value of two hundred 
pounds : ^ 

The king VL Be it therefore enafled t)y authority aforefaid, that the king's 

the aftuai Wghnefs (hall have and enjoy according to this aft, the adual and 
P°ff«^?" o^ real pone(rion of all and fingular fuch monafteries, priories, and 
buds. other religious houfes, as (hall appear by the faid certificate remain- 

ing 10 the king's exchequer, not to have in lands, tenements,^ rents, 

tithes. 



> . 
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tithes, portions, and other hereditaments, above the faid clear 1535- 
yearly value 6i two hundred pounds, fo that hU bighnefs may law- ' ' 
jkilly give, grant, and difpofe them, or any of them, at his will and 
plcafure, to the honour of God, and the wealth of this realm, 
without farther inquifitions or offices to be had or found for the 
iaroe. 

In confideration of which premifes to be bad to his highnefs 
and to his heirs, as is aforefaid, his majefly is pleafed and con- 
tented, of his moft excellent charity, to "provide to every chief* 
bead and governor of evecy fuch religious houfe, during their 
lives, fuch yearly penGons and benefices as for their degrees and 
qualities (hall be reafbnable and convenient, wherein his highnefs 
will have moft tender refpe£l to fucli of the /aid chief governors* 
as well and truly preferve and keep the goods and ornaments of 
tbcir houfes, to the ufe of his grace, without fpoil, wafie, or 
embezling the fame ;, and alfo his majefly will ordain and provide^ 
that the covents of every fuch religious houfe (hall have their 
capacities, \i they will, to live honeflly and virtuoufly abroad^ 
and fome convenient charity difpofed to them towards tlieir 
living, or elfe (hall be committed to fuch honourable great mo- 
nafteries of this realm wherein good religion is obferved, as (hall 
be limited by his highnefs, ther^ to live religioufly during their 
lives ; and it is ordained by the authority aforefaid, that the chief 
governors and covents of fuch honourable great monaftcries (hall 
take and accept into their houfes, from time to time, fuch num-' 
ber of the perfons of the faid covents as (hall be SLtCigned and ap- 
pointed by the king's highnefs, and keep them religioufly, during 
tbeir lives, within their faid monafleries, in like manner and 
form as the covents of fuch great monafleries be ordered and 
kept. 

Provided always, that all archbithops, hi (hops, and other per- 
fons which be or (hall be chargeable to and for the collefiion 
' oC the tenths granted, and going out of the fpiritual po(fc(rions 
of this realm, (hall be difcharged and acquitted of and for fuch 
parts and portions of the faid tenths wherewith the faid Kotifea 
of religion, fuppre(red and di{rolved by this ad, were charged 
or Ghargeable to the king^ft highnefs, except of fuch fums of 
money thereof, as they, or any of them have, or (hall have re*- 
ceivcd for the (aid tenths, of the chief governors of fuch religious 
houfes : Providbd alfo, that where the clergy of the province of 
CanUrburj Hood, and be indebted to the king'$ highnefs in gresit 

fums 
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1535. Aims of money, remaining yet unpaid, of the reft of a handreJ 
■ •* ' tboufand pounds grained and given to his grace in their convo- 

cation, towards the pajrment whereof the faid religious houfes 
ihould have been contributory if they had not been fuppreffed bf 
this a£l ; and alfo fome of the governors of the faid religious 
houfes have been coIIe£lors for levying of the faid debt^ and have 
received thereof great films of money yet remaining in their 
hands ; the king*s moft royal majefty is pleafed and contented to 
d^u£l, abate, leleafe, and defalk, to the faid clergy, of the faid 
ttii yet unpaid, as well fuch fums of money as any the chief go* 
vernors of fuch religious houfes hath received, and not paid, as 
fo much motley' as every of the faid religious houfes, fupprefled 
by this aQ, were rated and taxed to pay in any one year, to and 
for the payment of the faid hundred tboufand pounds) and alfo 
; the king's majefty is pleafed and contented, that it be enaded by 
authority aforefaid, that his highnefs fliall fatisfy, content, and 
pay, all and fingular fuch juft and true debts which be owing 
'to any perfon or perfons by the chief governors of any the faid 
religious houfes, in as large and ample manner as the faid chief 
governors ftiould or ought to have dope if this aA had never 
been made : Provided always, that the king^s highnefs, at any 
time after the making of this a3, may at his pleafure ordain and 
declare, by his letters patents under his great feal, that fuch of 
the faid religious houfes which his highnefs Qiall not be difpofed 
to have fupprefled nor diflblve/i by authority of this a£l, ftiall 
ilill continue, remain, and be in the fame body corporate, and in 
die faid eflential eftate, quality, and condition, as well in poflef* 
fions as otherwife, as they were afore the making of this ad, 
without any fuppreflion or diflblution thereof, or of any part of 
the fame, by the authority of this a£l ; and that every fuch ordi* 
nance and declaration, fo to be made by the king's highnefs, 
ihall be good and effeflual to the chief governors of fuch religious 
boufes which his majefty will not have fupprefled, and to their 
fu^ceflbrs, according to the tenors and purports of th^ letters pa* 
tents thereof to be made, any thing or«things contained in this 
tQ to the contrary hereof notwithftariding : Provided alfo, thai 
, where the clergy of the province of York ftood, and be indebted 

to the king's highnefs in great dims of money yet unpaid, of the 
reft of fuch fums of money which was granted by them fo his 
snajefty in their convocation, towards the payment whereof the 
religious houfes that ihall be fupprefled and diflblved by this aff, 

being 
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beiiig WiiVtn the fame province, fhoald have bden contribtttoiy ^535* 

if they had not been diflblved, aod alfo fome of the governors of " 

the faid religious houfet within the faid province, that (hafi be 

fupprelTed by this a£l^ have been collectors for levying of part of 

(be faid fums of money granted to the king'^ highnefs, as is 

iforefaid, and have certain fums thereof in their hands yet unpaid^ 

the king's majefty is pleafed and contented to dedud^ abate, re- 

Icafe, and defalk to the faid clergy of the faid province of Tori^ 

of the reft of their faid debt yet unpaid, as well fuch of the faid ^ 

fums of money, as any chief governors of any religious houfel 

within the fame province, that Ifaall be fupprefled by this a£}^ 

hath been colleded, and not paid, as fo much money as every of 

the faid religious houfes, fuppreffed by this a£l, were rated and 

taxed to pay in any one year, towards the payment of the faid 

fiin^s of money granted to the king's highnefs. 

VIL Provided always, that this a3, or any thiiig or things there* A prov?% 
in contained, (hall not extend, nor be prejudicial to any abbots or o7 other* 
priors of anymonafteries or priories being certified into the king's njonaftcocs 
exchequer to have in poffeffions and profits fpirituai and temporal^ obedience. 
above the clear yearly value of two hundred pounds, for or coo* 
ceming fuch cells of religious houfes, appertaining or belonging 
to their monafleries or priories, in which cells the priors, or other 
thief governors thereof, be under the obedience of the abbots or 
priors to whom fuch cells belong, as the monks or canons of the 
covent of their monafteries or priories^ and cannot fue, nor be 
filed, by the law> of this realm, in or by their own proper natAes, 
for the poffeflion, or other things appertaining to fuch cells whereof 
they be priors or governor^, but mud fue and be fiied in and by 
the names of the abbots or priors to whom they be obediencers, 
and to whom fuch cells belong ; and alfo be priors or governors 
dative, and removable from time to tii!ne, and accountants .of the 
profits of fuch cells, at the only pleafure and will of the abbots or 
priors to whom fuch cells belong ; but that every fuch cell (hall be 
and remain undi{rolved in the fame eflate, quality, and condition, 
as if this a£l had never been made ; any thing in this aA to the ' 
contrary hereof notwithftanding. 

VIIL Saving always, and referving unto every perfon and per* The right 
fons, being founders, patrons, qr donors of any abbies, priories, .nd'pafrwi!* 
or other religious houfes, that (hall be fuppreffed by this aA, their ^v'^* 
heirs and fucce(for8, all fuch right, title, intereft, poffe(rion, rents, 
aonuttiess fees, offices, leafes, commons, and all other profits what- 

foever. 
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foevery which any of them have, or fhould have had, without 
fraud or covir>, by aay manner of means, otherwife than by reafon 
or occafion of the diflblution of the faid abbies, priories, or other 
religious houfes, in, to, or upon any the faid abbies, priories, or. other 
Tcligious houfes, whereof they be fouaders, patrons, or donors, or 
in, to, or upon any the lands, tenements, or other hereditaments, 
appertaining or belonging to the fame, in like manner, form, and 
condition as other perfons and bodies politick be faved by this a£l, 
as is afore rehearfed, and as if the faid abbies, priories, or other 
religious houfes, had not been fuppreffed and diflblvcd by this aft, 
but had continued flill in their eflential bodies and ellates as they 
be now in, any thing in this ad to the contrary hereof notwith* 
flanding. 

ft 

Stat. 28 H. VIII. c. II. A. D. 1536. 

For the Reftitution of the Firft-fruits in Time of Vacation t% 

the next Incumbent. 

Tj^ORASMUCH as in the ftatute of the payment unto the kingV 
majefty, his heirs and fucceflbrs, of the firil- fruits of fpiritual 
promotions, offices, benefices, and dignities, within this realm, 
and other the king's dominions, exprefs mention and declaration 
is not had ne made, from what time the year (hail be accounted, 
in which the firft- fruits (hall be due and payable to his highnefs, 
that is to wit, whether imnaediately from the death, refignation, 
or deprivation of every incumbent, or from the time of admiflioa 
or new taking of pofleflion in every fuch promotion. 
< II. And alfo by reafon that in the fame ilatute i( is not de- 
clared who (hall have the fruits, tithes, and other profits of the 
faid benefices, offices, promotions, and dignities fpiritual, during 
the time of vacation thereof, divers of the archbifhops and bifhops 
of this realm have, not only when the time of perceiving and 
taking of tithes, (that is to fay, wool, lamb, corn, and bay^ 
and tithes ufually paid at the holy time of Eajler) hath approached, 
deferred the collation of fuch benefices as have been of their own 
patronage, but alfo have, upon prefentations of clerks made unto 
them by the juft patrons, protraded and deferred to infiitute, in- 
dud, and admit th^ fame clerks, to the intent that they might 
have and perceive to their own ufe the fame tithes growing 
during the vacation ; fo that through fuch delays (over and above 
the firftrffuittf, which be jxiftly due to the king's highnefs) they 

* have 
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* have been conftraincd alfo to Fofe all or the moll part of one 

* year's profits of their benefices and promotions, and to ferve the 
' cure at their and their friends proper cofts and charges, or utterly 

* to forfake and give over their benefices and promotions, to their 

* great lofs and hindrance ;* 

III. For reformation whereof, be it ordained and enafled by the The ti;ne 
ling our fovereign lord, with the affcnt of the lords fpiritual and firft-fmiu 
temporal, and the commons, in this prefent parliament aflcrabled, ^^ kSaa? 
and by the authority of the fame, that the faid year, in which the 
firft-fruirs (hall be paid to the king's grace, (hall begin and be ac* 
counted immediately after the avoidance or vacation of any fuch 

benefice or promotions fpiritual afore rehearfed ; and that the tithes, Ft-uits taken 
fruits, oblations4 obventions, emoluments, commodities, advan- *'"''"? ^^% 

^ ' ' ' » vacation or 

tagcs, rents, and all other whatfoever revenues^ cafualties, or pro- * benefice, 
fits, certain and uncertain^ affering or belonging to any archdea* ftored to 
conry,*deanry, prebend, parfonage, vicarage, hofpital> warden(hip, iagumbcnu 
ptovoftfhip, or other fpiritual promotion, benefice, dignity, or 
office, (chaunreries only except), within this rcalm^ of other the 
king's dominions, growings rifing, or coming, during the time of 
vacation of the fame promotion fpiritual, (hall belong and affere to 
fuch perfon as (hall be tliereunto next prefentcd^ promoted, inAi*. 
toted, induced, or admitted, and to his executors, towards the 
payment of the firft-fruits to the king's highnefs, his heirs and fuc* 
ccflbrs ; any ufage, cuftom, liberty, privilege, or prefcription, to 
ihe contrary had, ufed, or being, in anywife notwithflanding. 

IV. And it is alfo enaSed by the autliority aforefaid, that if any The tot* 
archbilhop, bilhop, archdeacon, ordinary, or any other ^perfon or the ordinary 
pcrfons to their ufes and behoof, at any time heretofore fith the "^^^ r*'. 
firfi day of May laft pad, have perceived, received, or taken, or at fruits of a 
any time hereafter do perceive, receive, or take, the fruits, tithes, during th« 
obventions, oblations, emoluments, commodities, tevenues, rents, vi«carion, 

and doth 

advantages, profits, or cafualties, coming, growing, or belonging, not reftore 
or which hereafter (hall come, grow, affere, or belong, to any ne'xiiocttia* 
archdeaconry, deanry, prebend, parfonage, vicarage, hofpital, ^^^ 
ivardenlbip, provoflfhip,* or other fpiritual promotion, benefice, 
dignity, or office, (chaunteries only excepted), within this realm> 
or other the king's dominions, during the vacation of fuch arch- 
deaconry, deanry, prebend, parfonage, vicarage, hofpital, warden* 
^^ip^ provoftlhip, or other fpiritual promotion, benefice, dignity, 
or o(fice, (chaunteries only excepted), and the fame, upon reafon- 
able requeft from henceforth to be made, doth not render, reflore, 
VOL. II. U fatisf/i 
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*53^* ^^^^fyf content, and pay to the next incumbent, being lawfuITjr 
■ ■■ inflituted, indu£led, or admitted to fuch archdeaconry, deanry, 

prebend, parfonage, or vicarage, or other promotion,' beneficey 
dignity, or o$ce fpirltual, except, before excepted, or do let or 
interrupt the faid incumbent to have the fame ; that then every 
archbiQiop, bifhop, archdeacon, ordinary, or other perfon fo doings 
(hall forfeit and lofe the treble value of fo much as he (hall then 
have received of the fruits of every prebend, parfonage, vicarage, 
hofpital, wardenOiip, provodfhip, or other fpiritual promotion, 
v^bereof he fo (hall perceive, receive or detain, let or interrupt the 
incumbent to perceive, receive, and have the fruits, tithes, obven* 
tions, oblations, emoluments, commodities, revenues, rents, ad- 
vantages, profits, or cafualtics ; the moiety of which forfeiture 
(hall be to the king o^r fovereign lord, and the other moiety there- 
of to the incumbent of the fame prebend, parfonage, or vicarage, 
or other fpiritual promotion, to be recovered in any of the king's 
courts, by aSion, bill, plaint, mformation, or otherwife, in which 
aSion or fuit the defendant (hall not be admitted to wage his law, 
. , nor any protection or eflbin (hall be unto the defendant allowed. 

What part V. Provided always, that it (ball be lawful to every archbiQiop, 
of a bene!.' blfhop, ^rchdeacon, and ordinary, their officers and minifters, to 
Bee the or- yetain in his or their cuftody fo much of the tithes, fruits, obven* 
rcuin in his tions, oblatfons, emoluments, commodities, advantages, rents, 
for" wiiai"^ revenues, cafuahie^, and profits, as (hall amount to pay unto fuch 
caufcii perfon pr perfons, as hath or (hall ferve or keep the cure of fuch 

archdeaconry, deanry, prebend, parfonage, or vicarage, or otbef 
fpiritual promotion, during the vacation, his or their reafonable 
ftipend or falary ; and alfo for the colledlion, gathering, and levy- 
ing of fuch tithes, fruits, emoluments, rents, and other profits 
rifing and growing during the vacation aforefaid ; any thing in 
this aft contained to the contrary in anywifc notwithdanding. 
Incihnbenn VI- Provided alfo, and be it further enafled by the authority 
tl^^r wiilt aforefaid, that in cafe any of the incumbents aforefaid happen to 
of any com jj^^ ^jjj before his death have caufed any of his glebe lands to be 
them upon manured and fown at his proper cofts and charges with any corn or 
l^g/* grain ; that then, in that cafe, all and every'of the fame incumbents 
may make and declare their teftaments of all the profits of the 
corn growing upon the faid glebe lands fo manured and fown ; any 
thing contained in this prefent aft in any wife notwithflanding. 
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Stat. 31 H. VIII. c. 13. A. D. 1539; 

An A& for Diflblutibn of Monafteries and Abbles. 

WiiERE divers and fundry abbots, priors, abbcffes, priorefTeSf Howieifet 
, fr e i' made oCina* 

and other eccleflaflical governors and governeues of divers non belong- 

monalleries, abbathies, priories, nunneries, colleges, hofpitals, Jl^a^erieT^ 
houfes of friers, and other religious and ecclefiadical houfes and diflbivcd 
places within this our fovereign lord the king's realm of England to the king 
and fFalesy of their own free and voluntary minds> good wills^ ^J^* 
and affcntsy without conftraint, coa£lion, or coropulfion of any 
manner of perfon or perfons, fichen the fourth day of February^ 
the twenty-feventh year of the reign of our now moll dread fo« 
vereign lord, by the due order an^ courfe of the common laws of 
this his realm of Englandy and by their fufHcient writings of re- 
cord under their covent and common feals, have feverally given^ 
granted, and by. the fame their writings feverally confirmed all ' 
their (aid monafteries^ abbathies, priories, nunneries, colleges^ 
bolpitals, houfes of friers, and other religious and ecclefiafiica) 
boufes and places^ and all their fites, circuits, and precinSs of 
the fame) and all and fmgular their manors, lordfhips, granges^ 
meafes, lands, tenements, meadows^ pafturcs, rents, reverfions^ 
ferviceS) woods, tithes, penfions, portions, churches, chapels^ 
advowfons^ patronages, annuities, . rights, entries, conditions^ 
commons, leets, courts, liberties, privileges, and franchifes, ap« 
pertaining, or in anywife belonging to any fuch monaftery, ab« 
bathy, priory, nunnery, college, hofpital, houfe of friers, and 
other religious and eccledallical houfes and places, or to any of 
them, by whftfoever name or corporation they or any of theoi 
were then named or called, and of what order, habit, religion, .or ■ 
other kind or quality foever they or any of them were then it* 
puted, known, or taken ; to have and to hold all the faid mo« 
nafteries, abbathies, priories, nunneries, colleges, hofpitals^ 
houfes of friers^ and other religious and ecclefiadical houfes ot 
places, fites, circuits, precin£ls, manors, lands, tenements, mea« 
dows, pafturei, rents, reverfions, fervices, and all other the pre* 

• mifes, to our faid fovereign lord, his heirs and fucceflbrs for 

• arer, and the fame their faid monafteries, abbathies, priories, 

• nunneries, colleges, hofpitals, houfes of friers, and other religious 
^ and ecclefiaftical houfes and places, fites, circuits, precinds^ 
I iDaxion» lorilfliipsi granges, meafesi lands, tenements, meadows, 

D % « pafturcij 
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I?^Q« * pallurcs, rents, rcTcrfions, fcrvices, and other the prcmifes vo- 
■ ■ * luntarily, as is aforefaid^ have renounced, left, and forfaken, 

* and every of them hath renounced, left, and forfaken :* 
Monaieriei jj. Be it therefore ena£led by the king our fovereign lord, and 

sod tncir 

lands before the lords fpiritual and temporal, and the commons, in this prefent 
w d^ffoNed parliament affembled, and by authority of the fame, that the king 
given CD the ouf fovereign lord (hall have, hold, poffefs, and enjoy to him, his 
heirs and fuccelfors for ever, all and fingular fuch late monafteries, 
abbathies, priories, nunneries, colleges, hofpitals, houfes of friers, 
and other religious and ecclefiaftical houfes and places, of what 
kinds, natures, qualities, or diverfities of habits, rules, profeflions, 
or orders, they or any of them were named, known, or called, 
^hich fith the faid fourth day of February^ the twenty- feventh year 
of the reign of our faid fovereign lord, have been diflblvtd, fup- 
prefled, renounced, relinquiOied, forfeited, given up, or by any 
other mean come to his highnefs, and by the fame authority, and 
in like manner Oiall have, hold, pofTefs, and enjoy all the fites, 
circuits, precin£ls, manors, lordfhips, granges, roeafes, lands, te* 
nements, meadows, paftures, rents, reverfions, fervices, woods, 
tithes, penfions, portions, parfbnages appropriated, vicarages, 
churches, chapels, advowfons, nominations, patronages, annuitieSf 
rights, interefts, entries, conditions, commons, fcets, courts, 
liberties, privileges, franchifes, and other whatfoever hereditaments, 
which appertained or belonged to the faid late monafteries, abba- 
thies, priories, nunneries, colleges, hofpitals, houfes of friers, and 
other religious and ecclefiaftical houfes and places, or to any of 
them, in as large and ample manner and form as the late abbots, 
priors, abbefles, prioreffes, and other ecclefiaftical governors and 
governefles of fuch late monafteries, abbathies, priories, nunneries, 
colleges, •^lofpitals, houfes of friers, and other religious and eccle- 
fiaftical houfes and places, had, held, or occupied, or of right ought to 
have had, holden, or occupied in the right of their faid late monafte- 
ries, abbathies, priones, nunneries, colleges, hofpitals, houfes of friers, 
or other religious and ecclefiaftical houfes and places, at the time of 
the faid diflblution, fuppreflion, renouncing, relinquiihing, forfeit- 

^g> g'^^'^g ^P9 or ^y ^^y other manner of mean coming of the 

fame to the king*s highnefs fithen the fourth day of February above 

fpecified. 

All houfes III. And it is further enabled by the authority aforefaid, that 

foived, and ^^^ ^^'X ^^ ^^^ ^^^ '^^^ monafteries^ abbatliies, priories^ nimneries, 

colleges. 
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colleges, hofpitals, houfes of Friers, and other religious and eccle- 1530. 
fiaflical houfes and places, fites, circuits, precinfis, manors, lord- 



ft 

ihips, granges, meafes, lands, tenements, meadows, pafiures, rents, xhcU Laiidt 
reverfions, fervices, and all other the premifes, forthwith, imme- *jl*^** 
diately, and prefently, but alfo all other monafteries, abbathies, 
j^ories, nunneries, colleges, hofpitals, houfes of friers, and all 
other religious and ecclefiaftical houfes and places, which hereafter 
(hall happen to be diflblved, fuppreflcd, renounced, relinquifliedy 
forfeited, given up, or by any other mean come to the king's high« 
nefs ; and alfo all the (ites, circuits, precin£ls,' manors, lordlhips, 
granges, meafes, lands, tenements, meadows, paftures, rents, re- 
verfions, fervices, woods, tithes, penfions, portions, parfonagea 
appropriate, vicarages, churches, chapels, advowfons, nominations, 
patronages, annuities, rights, interefts, entries, conditions, com- 
mons, leets, courts, liberties, privileges, franchifes, and other he* 
reditaments whatfoever they be, belonging or appertaining td the 
fame, or any of them, whenfoever, and as foon as they (hall be 
.diflblved, fupprefled, renounced, relinquiOied, forfeited, given up, 
or by any other mean come unto the king's highn^fs, Oiall bo 
vefied, deemed, and adjudged by authority of this prefent parlia- 
ment, in the very actual and real feifm and poflelEon of the king 
oat fovereign lord, his hejrs and fucceflbrs, for ever, in the (late 
and condition as (they pow be, and as thougl\ all the faid late mo« 
nafteries, abbathijcs, priories, nunneries, colleges, hofpitals, houfes 
of friers, and all other religious and ecclefiaftical houfes and places 
ibdiOblved, fupprefled, renounced, relinquiflied, forfeited, given 
upi or come unto the king's highnefs, as is aforefaid, as alfo the The fitet 
(aid monafteries, abbathies, priories, nunneries, colleges, hofpitals, ""^ monaf- 
|u>u(es of friers, and other religious and ecclefiaftical houfes and |^"f* **** 
places, which hereafter (hall happen to be diflblved, fupprefled, actual pof^ 
renounced, relinquifhed, forfeited, given up, or come unto the thcTinr. 
king's highnefs, files, circuits, precinfls, manors, lordfliips, granges, 
lands, tenements, and oth^r the premifes, whatfoever they be, and 
eycry pf them, were in this prefent aft fpcciatly and particularly 
rebearfed, named, and exprefled by e)(prefs^ words, names, titles, 
and faculties, and in their natures, kinds, and qualities. 

XIV. Provided ^Ifo, and be it further enafled by the authority Affliranee 
9f<Qrefiud» that all and every perfon and perfons, their heirs and af- [^c'' kfnt^'' 
Sgns, which fithen the faid fourth day of February^ by licence, par- licence of 
don, confirmation, releafe, aflent, or confent, of our faid fovereign luds. 
kid thp kiiig, un4pr his great feal heretofore |;iven| had| or n^a^, 

P 3 or- 
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'i^39* ^' hereafter to be had or made, have obtained or purchafed V 

fc i denture, fine, feoffment, recovery, or otherwife, of the fail 

abbots, priors, abbefles, priorefles, or other governors or goveri 

of any fuch monafteries, abbathies, priories, nunneries, col 

hofpitals, houfes of friers, or other religious and ecclefia 

boufes or places, any monafteries, priories, colleges, hof] 

manors, lands, tenements, meadows, pafiures, woods, chui 

chapels, parfonages, tithes, penfions, portions, or other her< 

ments, fliall have and enjoy the fame, according to fuch wr 

and affurances as been thereof before the firft day of this pi 

parliament, or hereafter (hall be, had or made ; 

A fiiving of XV. Saving to all and every perfon and perfons, and bodies 

others ac- ^^^y ^^^^ ^^^^^ ^"^ fucceffors, and the heirs and fucccffors of « 

crucdunto Qf them, f other than the faid late abbots, abbefles, priors, 

them before ^ , , i „. , , . ^ 

the faid pur- leffes, and Other governors and go vernelios, and their fuccc 
^^** and the fucceffors of every of tliem, and fuch as pretend 1 

founders, patrons, or donors of the monaileries, abbathies, 
ries, nunneries, colleges, hofpitals, and other religious or ec 
aftical houfes or places, or of any of them, or of any manors, 
fuages, lands, tenements, or other hereditaments, late belongii 
the fame, or to any of them, and their heirs, fucceffors, an 
heirs and fucceffors of every fuch founder, patron, or dono: 
fuch right, title, intereft, poffcffion, rents, annuities, comr 
tics, offices, fees, liveries, and livings, portions, penfions, c 
dies, fynods, proxies, or other profits, which they or any of 
have, ought, or mighfhavehad, in or to any of the faid mor 
ries, abbathies, priories, colleges, hofpitals, manors, lands, i 
tnents, rents, ferviccs, reverfions, tithes, penfions, portions 
other hereditaments, at any time before any fuch purchafc, ir 
tures, fines, feoffments, recoveries, or other lawful mean bct^ 
any fuch parties had or made, at is abovcfaid ; this ad, or 
thing therein contained, to the contrary notwithftandlng. 
* XVI. And where our faid fovereign lord, fith the fourti 

• of Fehruary^ the faid twcnty-fevenlh year of the reign ol 

• faid fovereign lord, hath obtained and purchafed, as well b] 

• changes, as by gifts, bargains, fines, fundry feoffments, rec 

• ries, deeds enrolled, and otherwife, of divers and fundry per 

• many and divers honours, cafllcs, manors, lands, tenem 

• meadows, pafluies, woods, rents, reveifions, fervices, and < 
^ hereditaments, and hath not only paid divers and fundry ( 
t fums of money for the fame, but alfo hath given and grants 
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< the hxttf unto divers and fundry perfons, divers and fundry nia* 
' nors> lands, tenements, and hereditaments, and other recompences 

* in and for full fatisfadion of all fuch honours, caftles, manors^ 

< lands, tenements, rents, reverfions, ferviccs, and other his hefc- 

< ditaments, by bis highnefs obtained or had, as is abovcfaid:* be 

it therefore enaded by the authority aforelaid, that our. faid fbv©- . ^^g^^. 

reign lord the king, his hein and fucceflbrs, (hall have, hold^ p^of-. ation of the 

kbf smd enjoy, all fuch honours, cafUes, manors, lands, teoenieots, chafe! made 

and other hereditaments, as his highnefs fith the faid fourth day of p'u*"5!im, 

fiiruaryy the twenty-feventh year abovefaid, hath obtained and zi H. 8. . 

had by way of exchange, bargain, purchafe, or other whatfoever 

mean or means, according to the true meaning and intent of bis 

bighnefs bargain, exchange, or purchafe, mifrecital, mifnaming, 

or nonrecital, or not naming of the faid honours, caftles, manors^ 

lands, tenements, and other hereditaments, comprized or mentioned 

in the bargains or writings made between the king's highnefs, and 

any other party or parties, or of the towns or counties where the 

(aid honours, caflles, manors, lands, tenements, and bereditamentSf 

Jie and been, or any other matter or caufe whatfoever it be, in any- 

•wife ootwithftanding. \ 

XVIL Saving to all and every perfon and perfons, and to their A faying of 
heirs, bodies politick and corporate, and to their fucceflbrs, and to aiu"hers, 
every of them, other than fuch perfon and perfons, and their heirs r*}u°^\*I,V' 
and their wives, and the wives of every of them, bodies politick heirt and 
and corporate, and their fucceflbrs, and every of them, of whom 
the king's highnefs hath obtained by exchange, gift, bargain, fine, 
-feoffment, recovery, deed enrolled, or other wife, any fuch honours, 
Caflles, manors, lands, tenements, and other hereditaments, as is 
aforefaid, all fuch right, title, ufe, intereft, pofleflion, rents, Anexcep. 
•charges, annuities, commodities, fees, and other profits, (fcnts I.J,®"^*"^*'' 
fervices and rents feck only except), which they, or any of them, renw-fcck. 
bavCt might, or ought to have had, in or to the premifes fo ob- 
tained and had, or in or to any parcel thereof, if this a£l had never 
been had nor made-; this prefent a£l, or any thing therein con- 
tained to the contrary notwithftanding. 

* XVni. And where it hath pleafcd the king's highnefs of his 

• moft abundant grace and goodnefs, as well upon divers and 

• fundry confiderations his majefty fpecially moving, as alfo other- 
f wife, to have bargained, fold, changed, or given, and granted by 

• bis grace's feveral letters patents, indentures, or other writings, 
- f • as vfeil under hia highnefs great feal, as under tb^ feal of hia 

• ' p 4 f highneff 
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highnefi iutchy of Lancajiery and the feal of the ofEce of the 
augmentations of his crown, unto divers and fundry of his loving 
and obedient rubje£b) divers and fundry honours, calUes^ manors, 
monafteries, abbathies, priories,^ lands, tenements, rents, rever- 
fions, fervices, parfonages appropriate, advowfons, liberties, tithes, 
oblations, portions, penfions, franchifes, privileges, liberties, and 
other hereditaments, commodities and profits, in fee-(imple, fee- 
tail, for term of life, or for term of years ; fcr avoiding of 
which letters patents, and of the contents of the fame, divers, 
fundry, and many ambiguities, doubts, and queftions might here- 
after arife, be moved, and fiirred, as well for mifrecital or non- 
recital, as for divers other matters, things, or caufes to be al- 
ledged, objeQed, or invented againft the faid letters patents, 
as alfo for lack of the finding of offices or inquifitions, whereby 
the title of his highnefs therein ought to have been found, 
before the making of the fame letters patents, or for mifrecital 
or nonrecital of leafes, as well of record, as not of record, or for 
lack of the certainty of the values, or by reafon of mifnaming of 
the honours, caftles, manors, monafteries, abbathies, priories, 
lands, tenements, and other hereditaments comprifed and mention- 
ed within the fame letters patents, or of the towns and counties 
wher^ the fame honours, caftles, manors, monafteries, abbathiQ3, 
priories, lands, tenements, rents, and other hereditaments lien 
and been, as fpr divers and fundry other iuggeftions and furtipiifes, 
which hereafter might happen to be rooye^, furmifed, and pro- 
cured againft the fame letters patents, ajbeit the words in ^^tSi 
contained in the faid letters patents be according to the true io- 
tent and meaning of his moft royal majefty :* 
XIX. Be it therefore enafled by the authority of thi^ prcfept 
parliament, th^t as w^l all and every the faid letters patents, indea- 
tures, and other writings, and every of. them, under the feal or 
(eals ^bovcfaid, or of ^ny of them, m^de or granted by the king's 
highnefs fiihen the faid fourth day of Febriiary^ the faid twenty-fe- 
yentb year of his moft noblq reign, as all and fmgular other bis 
grace's letters patents, indentures, or other writings to be had, 
inajde, or granted to any perfon or perfons within three years next 
^fter the making of this prefpnt a£l, of any honours, caflles, ma- 
nors, monafteries, abbathies, priories, nunneries, colleges, hofpi* 
tals, houfes of friers, or of other religious or ccclefiaftical houfes 
or places, fites, circtrits, precinfb, lands, tenements, parfonages, 
tithes, pcnfons^ portions, adyowforis, noniiija|ioxis, an4 all Qther: 

hereditament! 
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Wreditaments and pofleflions, of what kind, nature, or qnality 1539* 
(oever ihcy be, or by whatfocver name or names they or any of * ■ ■ 

them be named, known, or reputed, (ball (land and be good, efFec. 
tua), and available in the law of this realm, to all refpe3s, purpofeSt 
conftru£lions» and intents, agalnft his majefly, his heirs, and fuc- 
ceflbn^ without any other licence, difpenfation, or tolerance of the 
king's highnefs, hishein, and fucceflforl, or of any other perfon or 
perfons what(bever they be, for any thing or things contained, or 
herealfter to be contained, in any fu9h letters patents, indentures, 
or other writings ; any caufej con(ideration, or thing material, to 
the contrary in anywife notwithftanding : 

XX. Saving to all and fingular perfons, bodies politick and cor- A faving of 
porate, their heirs and fuccefTors, and the heirs and focceflbrs of ©t^V/in th». 
every of them, (other than his highnefs, his heirs and fucce(rors, *^"**hr k*^^* 
and the. fatd governors and goveme(res, and their fucceffors, donon, 
founders, and patrons, aforenamed, and their heirs and fucce(rors, 
and all other perfons claiming in their rights, or to their ufe, or in 
the right or to the ufe of any of them), all fuch right, title, claim, 
intere/lf po(re(fion, reverfion, remainder, offices, annuities, rent- 
charges, and commons, which they or any of them have, ought, or 
night have had, in or to any of the faid honours, caftles, manors, 
monafteries, abbathies, priories, lands, Itenements, and other here* 
ditaments in the faid letters patents made, or hereafter to be made, 
comprifed at any time before the making of the faid fuch letters 
patents ; this ad, or aqy thing therein contained, to the contrary 
Dotwithftanding. 

* XXL And where divers and fundry abbots, priors, abbe(res, 
• f priore(res, and other ecclcfiaftical governors and govemeffes of 

* the faid monafteries, abbathies, priories, nunneries, colleges, 
f hofpitals, houfes of friers, and other religious and ecclefiaftical 
f houfei and places, have had, pofTeffed, and enjoyed, divers and 

* fundry parfonages appropriated, tithes, penfions, and portions, and 

f aKio were acquitted and difcharged of and from the payment or ' 
f payments of tithes, to be paid out of or for their faid monafteries, 
f abbathies, priories, nunneries, colleges, hofpitals, houfes of fri« 
f ers, and other religious and ecclefiaftical houfes and places, ma- 

, f nors, mefTuages, lands, tenemerlts, and hereditaments :* be It Such abbey 

therefore pn^Gtei by the authority abovefaid, that as well the king ^ethcdul 

^r fovereign lord, his heirs and fucceffors, as all and every fuch fo^otion of 

perfoq and perfons, their heirs and afligns, which have, or hereaf- difcharged 

fer (ball Iu(ve any monafteries, abbathiesi priories, nunneries, col- rhaiuJl^ii. 
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le|^ hofpitals, houfes' of friers, or other ecclefiaflical houfes cff 
places, fites, circuits, precin£ls of the fame, or any of them, or 
any manors^ mefluages, parfonages appropriate, tithes, penfions, 
portions, or other hereditaments, whatfoevcr they be, which be- 
longed or appertained, or which now belong or appertain unto the 

.faidmonalleries, abbathies, priories, nunneries, colleges, hofpitals, 
houfes of friers, or other religious and ecciefiaflical houfes or places, 

Tor unto any of them, fhall have, hold, retain, keep, and enjoy, as 
well the faid parfonages appropriate, tithes, penfions, and portion^ 
of the faid monafteries, abbathies, priories, nunneries, colleges, 
bofpitals, houfes of friers, and other religious and ecdefiaftical 
fioufes and places, fites, circuits, precin3s, manors, meafes, lands, 
tenements, and other hereditaments whatfoever they be, and every 
of them, according to their eftates and titles, difcharged and ac- 
quitted of payment of tithes, as freely, and in as large and ample 
manner as the faid late abbots, priors, abbslTes, priorefles, and 
. other ecclefiaflical governors and governefles, or any of them, bad, 
held, occupied, pofiefled, ufed, retained, or enjoyed the fame, or 
any parcel thereof, at the days oT their difiblution, fuppreflion, re- 
nouncing, relinquifhing, forfeiting, giving up, or coming to the 
king*8 highnefs, of fuch monafteries, abbathies, priories, nunneries, 
colleges, hofpitals, houfel of friers, or other religious or ecdefiaf- 
tical houfes or places, or at the day of the diflblution, fuppreflion, 
renouncing, relinquiOiing, giving up, ^or coming to the king's 
highnefs of any of them ; this a£l, or any thing therein containe4» 
to the contrary notwithftanding : 
A|i rents, XXII. Saving to the king's highnefs, his heirs and fucceflbrs, 

lefervedto' all and all manner of rents, fervices, and other duties whatfoever 
the king. ^j^gy |^^^ ^^ jf ^j^j^ ^Q jj^j never been had nor made. 

Mosafte- XXIII. And be it further enaded by authority of this prefent 

TIM, &c. parliament, that fuch of the faid late monafleries, abbathies, priories, 
from vifita- nunneries, colleges, hofpitals, houfes of friers, and other religious 
jurifdiaion and ecclefiaftical houfes and places, and all churches and chapels 
to them, or any of them belonging, which, before the diflblution^ 
fuppreflion, renouncing, relinquiOiing, forfeiting, giving up, or 
coming unto the king's highnefs, were exempted from the vifita- 
tion or vifitations, and all other jurifdiflion of the ordinary or or- 
dinaries, within whofc diocefe they were fituate or fef, ftiall from 
henceforth be witHin the jurifdiflibn and vifitation of the ordinary 
or ordinaries within whofe diocefe they or any of them be fituate 
ind fet, or within the jurifdi6tion and vifitation of fitch perfon or 

g perfont 
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fterfons as by the king's highnefs (hall be limited or appointed ; 1539* 
this afi, or any other exemption, liberty, or jurifdi£iion to the ' 
pootrary notwithfianding. 

6tat. 32 H. VIII. c. 7. A. D. 1540: 

For the true Payment of Tithes and OfiFerings. 

i TTTHERE divers and many perfons inhabiting in fundry coun* This aA it 

f ^^ trie$ and places of this realm, and other the king's do- ^^d tn- 

• minions, not regarding their duties to Almighty God, and to the ^^^^ ^ 

f king our fqvereign lord, but in few years pad more contemp* 6. c 13. 

5 tuoufly and commonly prefuming to offend and infringe the 

f good and wholfome laws of this realm, and gracious comxpaitd* 

f ments of our faid fovereign lord, than in times pad hath been 

f feen or known, have not letted to fubtra£t and withdraw the 

f lawful and accuftomed tithes of corn, hay, pailurages, and other 

f fort of tithes and oblations commonly due to the owners, pro«- 

f prietaries, and pofleflbrs of the parfonages, vicarages, and other 

f ecclefiaftical places of and within the faid realm and dominions* 

f being the more encouraged thereto, for that divers of the king's 

f fubjed^, being lay perfons, having parfonages, vicarages, and 

f tithes to them, and to ^heir heirs, or to them, and to their heirs 

f of their bodies lawfully begotten, or for term of life, or years* 

f cannot by the order and courfe of the ecclefiaftical laws of thii ] 

^ realm, fue in any ecclefiaftical court for the wrongful with* 

f holding and detaining of the faid tithes^ or other duties, nor 

f cannot by the order of the common laws of this realm have any 

f due remedy againft any perfon or perfons, their heirs or affigns, 

f that wrongfully detaineth or withholdeth the fame ; by occafion 

f whereof much controverfy, fuit, variance, and difcord is like to 

f infurge and enfue among the king's fubje£)s, to the great detri* 

! ment, damage, and decay of many of them, if convenient and 

{ fpeedy remedy therefore be not had and provided :' 

II. Wherefore it is ordained and ena3ed by our faid fovereign Tithes (hall 
lord the king, with the affent of the lords fpiritual and temporal, cord^ig to' 
and the commons, in this prefent parliament affembled, and by au- ''l.* cuftom 
thority of the fame. That all and fingular perfons of this his faid riOi where 
lealm, or other his dominions, of what eftate, degree, or condition ^***y *^***^ 
ibcver he or they be, (ball fully, truly, and effedually divide, fet 
€Ut9 yield, or pay, all and fingular tithes and offerings aforefaid, 

according 
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1540. according to the lawful cuftotm and ufagcs of parifhes and placet 
' where fuch tithes or duties ftall grow, arife, come, or be due; 

The oflRfnd- 3^^ [^ cafe that fhall happen, any perfon or perfons, of his or 
«d before their ungodly or pcrverfe will and mind, to detain and withhold 
1^°"^^*" any of the faid titKes or offerings, or any part or parcel thereof, 
then the perfon or perfons, being ecclcfiaftical or lay perfon, having 
caufe to demand or have the faid tithes or offerings, being thereby 
wronged or grieved, (hall and may convent the perfon or perfoni 
, fo offending before the ordinary, his commiffary, or other compe- 
tent minifter, or lawful judge of the place where fuch wrong {hall 
be done, according to the ecclefiaftical laws ; and in every fuch 
caufe or matter of fuit, the fame ordinary, commiffary^ or other 
competent minider, or lawful judge, having the parties, or their 
lawfr*' procurators, before him or ther^, (hall and may, by virtue 
of Ais a6l, proceed to the examination, hearing, and determination 
pf^every fuch caufe or matter ordinarily or fummarily, according 
to the courfe and procefs of the faid ecclefiaftical laws, and there- 
upon may give fentence accordingly. 
I^*flSi^' III. And in cafe that any of the parties, for any caufe or matter 
piy coftf concernmg that fuit, do appeal from the fentence, order, and defi- 
fhe other i^itive judgment of the faid ordinary, or other competent judge, as 
f*^7' is aforefaid, then the fame judge, by virtue of this aft, forthwith 

upon fuch appellation made, (hall adjudge to the other party the 
reafonable cofts of his fuit therein before expended, and (hall 
compel the fame party appellant to fatlsfy and pay the fame coils 
fo adjudged by compulfor}' procefs, and cenfures of the faid laws 
ecclefiaftical, taking furety of the other party to whom fuch cofts 
Ihall be adjudged and paid, to reftore the fame cofts to the party 
appellant, if after the principtil caufe of that fuit of appeal £ha1! 
be adjudged again ft the fame party to whom the fame cofts 
fliall be yielden ; and fo every ordinary, or other competent judge 
ecclefiaftical, by virtue of this a£l (hall adjudge cofts to tlie other 
party upon every appeal to be made in any fuit or caufe of fubtrac- 
tion, or detention of any tithes, or offerings, or in any other fait 
' to be made for or concerning the duty of fuch tithes or offerings. 
l^^hilr^' IV. And further be it enaded by the authority aforefaid, that 
be bound . if any perfon or perfons, after fuch fentence de(initive given againft 
^K^lf^^^' them, obftinately and wilfully refufe for to pay their tithes, or 
V^ fcl duties, or fuch fums of money fo adjudged, wherein they be cqn- 
•rdioary's demucd for the lame, that then two juftices of the peace'for the 
CcmcDfc, ^^ jjjj^^ whereof one to -be of the quorum, (hall have authority 

by 
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bythu a£l, upon inforraation, certificate, or complaint to them 1540- 
made in writing by the faid ecclcfiaftical judge .hat gave the fame ' 

feotence, to caufe the fame party fo refufing to be attached, and ^ 

committed to the next gaol, and there to remain, without bail or 
maioprize, till he or they (hall have found fufficient furctks to be 
bound by recognizance, or otherwife, before the fame juftices, to 
the ufe of our fovereign lord the king, to perform the faid defini- 
tive fentence and judgment. 

V. Provided always, and be it enaQed by the authority aforefaid, L*"*'' *^*^: 

. chjfgeci «t 

that no perfon or perfons (hall be fued, or otherwife compelled to uchct. 
vield, give, or pay any manner of tithes, for any manors, lands, 
tenements, or other hereditaments, which by the laws or (latutes of 
this realm are difcharged, or not chargtoble with the payment of 
any fucb tithes. 

VI. Provided alfo, and be it enaded by authority aforefaid, The inhabit 
that this 18, nor any thing therein contained, (hall in anywife London. 
bind the inhabitants of the city of London^ and fuburbs of the 

fame, for to pay their tithes and offerings within the fame city and 
fuburbs otherwife than they ought or (hould have done before the 
making of thb a£l ; any thing in this a£l contained to the contrary 
notwithftanding. 

VII. And be it further enafted by the authority aforefaid, that Recoveries 

, . ^*y be had, 

m all cafes, where any perfon or perfons which now have, or and convey- 
'wiuch hereafter (hall have any eftate of inheritance, freehold, term, *„ temporal 
fight, or intereft, of, in, or to any parfonage, vicarage, portion, *^.**{*'^"'.*^^ 
penfion, tithes, oblations, or other ecclefiaflical or fpiiitual profit, lands. 
which now be,- or which hereafter fliall be made temporal, or ad- 
mitted to be, abide, and go to or in temporal hands, and lay ufes 
and profits by the law or ftatutes of this realm, (hall hereafter for- 
tune to be diffeifed, deforced, wronged, or otherwife kept or put 
from their lawful inheritance, eftate, feifin, poffeffion, occupation, 
term, right, or interefl of, in, or to the fame, or of, in, or to any 
parcel thereof, by any other perfon or perfons claiming or pretend- 
ing to have intereft or title in or to the fame ; that then in all and 
every fuch cafe or cafes, the perfon or perfons fo diffeifed, de- 
forced, or wrongfully kept or put from his or their right or pof- 
feflion, as is afore rehearfcd, their heirs, wives, and fuch other 
to whom fuch injury and wrong fliall be* done or committed, fliall 
and may have their remedy in the king's temporal courts, or other 
temporal courts, as the cafe (hall require, for the recovery, gethng, 
or obuinbg of fuch inberiunce, eftate, freehold, feifin, poffeffion, 

■ 

term/ 
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1540* term, right, or interefi, by i/trrits original ol prdc quod reiiaif 
-' affize of novel deijfeijin^ mortdanc* quod ei defordat^ writs of 
dower, or other writs original, as the cafe (hall require, to be de- 
vifccj and granted in the king's court of chancery, of every fuch 
parfonagc, vicarage, portion, penfion, or other profit called ecclefi- 
ailtcal or fpiritual, fo to. be demanded according to the nature and 
caufe of the fuit thereof, in like manner and form as they (hould^ 
ought, or might have had, of or fur lands, tenements, or other 
hereditaments in fuch manner to be demanded ; and that writs of 
covenant and other writs for fines to be levied, and all other aflur-* 
ances to be had, made, or conveyed, of any fuch parfonage, vicar- 
age, portion, penfion, or other profit called ecclcfiafiical or fpiritual^ 
as is aforefaid, (ball be hereafter devifcd and granted in the faid 
chancery according as hath been ufed for fines to be levied, and af<« 
furance to be had or hiade, or conveyed, of lands, tenements, or 
Judsneatt Other hereditaments ; and that all judgments to be given upon aify 
ftnencWed ^^ ^ ^^^ vrTits Original, fo to be devifed or granted of or for any 
anthekiog't |{ie premifies, o».any of them, and all fines to be levied and know** 

tcourts, of * , 

tichcf, (haU ledged in any of the king's faid courts thereof, (hall be of likeforco 

force as of and efie£l in the law, to all intents and purpofes, as judgments 

*■*"*•• * given, and fines levied of lands, tenements, and hereditaments in 

the lame courts upon writs original therefore duly purfued ini pro« 

iecuted, albeit no fuch form of writs original out of the faid court 

• of chancery have heretofore proceeded or been awarded* 

K«medT VIII. Provided always, that this laft aft (hall not extend nor b^ 

ihau be had expounded to give any remedy, caufe of aftion or fuit in the courts 

and offer- temporal againfl any perfon or perfons which ihall refufe or deny 

fpfriu»l*** to fet out his or their tithes, or which (hall detain, withhold, or 

courtly and refufe to pay his tithes or offerings, or any parcel thereof; but that 

tcmporaj. in ^' fu^h cafes the perfon or party, being ecclefiaftical or lay per« 

fon, having caufe to demand or have the faid tithes or offerings^ 

and thereby wronged or grieved, fliall take and have their remedy 

for their faid tithes or offerings in every fuch cafe in the fpiritual 

S7 H. 8. c. courts, according to the ordinance in the firft part of this aft men« 

*^ tioned, and not otherwife ; any thing herein exprefled to the co»* 

trary thereof notwithftanding. 



Stat^ 
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Stat. 32 H, VIIL c. 24. A. D. 1540* 

Aq A& concerning the Pofleflions of St. John of Jerujalitn^ in 

Eiighnd and Ireland. 

'^HE lords fpiritual and temporal, and the commons, in thisi. The laiufs 
« prefent parliament aflembled, having credible knowledge, *" s,^^hii 

* that divers and fundry the king's fubjeSs, called the Knights of J«r"fa- 
' of Rhodesy otherwife called Knights of St. Johns, otberwife m the 

« called Friers of the Religion of St. John of Jerujalem in Eng^ ^?i^'^* 
^ land, and of a like houfe being in Ireland, abiding in the parts 

* beyond the fea, and having as well out of this realm, as out of 
' Ireland, and other the king's dominions, yearly great fums of 

* money for maintenance of their livings, have unnaturally, and' 
^ contrary to the duty of their allegiances, fufiained and main* 
^ tained the ufurped power and authority of the bifliop of Rome^ 

* lately ufed and pradifed within this realm, and other the king's^ why the 

* dominions) and have not only adhered themfelfes to the faid $t."j^^of 

* bifliop, being common enemy to the king our fovereign lord, JcruWciu 

* and to this his realm, untruly upholding, knowledging, and af« foived, and 

* frnring malicioufly and traiteroufly the fame bifhop to be fa* gi^tothc 

* pream and chief head of Chrift's church by God's holy word, ^^^ 
^ intending thereby to fubveri and overthrow the good and godly 

* laws and ftatutes of this realm, their natural country, made and 
' grounded by authority of holy church, by the mod excellent 

* wifdom> policy, and goodnefs of the king's roajefly, with the 

* whole aflent and confent of the, realm, for the abolilhing, expuU 

* iing, and utter extin£ling of the faid ufurped power and autho-^ 

* rity, but alfo have defamed and flandered as well the king's 
^ roajefty, as the noblemen, prelates, and other the king's true and 

* loving fubje£is of this realm, for their good and godly proceed* 

* ing in that behalf ; have therefore deeply pondered and confi- 
^ dered, that like as it is and was a moft godly adl of the king's 
*N moft royal majefty, and the faid noblemen, prelates, and com- 
^ inons, of this realm, utterly to expulfe and abolifh, not only from 

* this realm, but alfo from other the king's dominions, the faid 

* ufurped power and authority of the biihop of Rome, and alfo the 
^ hypocritical and fuperfiitious religion in this realm, and other 
' the king's dominions, being his members and adherents, having 
^ thdbr original erefiion and foundation by the faid ufurped author 

* rity i 
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X540. • rity; by cxpulfing whereof, God's holy wordj ncccITary tai 
■ • increafe of virtue, and falvation of chriften fouls, is not only 

* purely and fincer^ly advanced, and fet forth, but alfo the extort 

< exaQions of innumerable Turns of money craftily exhauiled out 

< of this realm, apd of other the king's oominions, by the colour 
^^of the faid ufurped authority, is removed, and taken away, to the • 

* ineftimable benefit and commodity of the king's loving fubje£ls; 

* fo like manner of wife, it (hould be moft dangerous to be fuffered or 

< permitted within this realm, orin any other the king's dominions, 
' * any religion, being fparks, leaves, and imps of the faid root of 

* iniquity ; confidering alfo, that the ifle of Rhodes^ whereby the 
^ faid religion took their old name and foundation, is furprifed by 
« the Turk ; and that it were and is much better, that the poflef* 
^ fions in this realm, and in other the king's dominions, appertain* 
^ ing to the faid religion, fhonlS rather be imployed and fpent 

* within this realm, and in other the king's dominions, for the de- 

< fence and furety of the fame, than converted to and among fuch 

* unnatural fubjcSs^ who have declined not only from their natural 

* duty of obedience that they ought to bear unto the king our fo» 

< vereign lord, but alfo from the good laws and ftatutes of this 

< realm, their natural country, daily doing, and attempting privily 

< and craftily all that they can to fubvert the good and godly po- 
f^icy, in the which, thanks be to God ^nd our mod dread fove- 
' reign lord, this realm and other the king's dominions now Aand; 

< in confideration whereof, the faid lords fpiritual and temporalf 

< and the commons, in this prefent parliament aflembl^, moft hum- 

* bly befecchen ^he king's rooft royal majefty,' that it may be 
enaded by his highnefs, and by the aiTent of the lords fpiritual 
and temporal, and the commons, in this prefent parliament aflem- 

Tht corpo- bled, that the corporation of the faid religion, as well within this 

jfgionof St! realm, a; within the king's dominion and land of Inland^ by what- 

lohn$ in focver name or names they be founded, incorporated, or known* 

and Ireland fhall be Utterly difTolved, and void to all intents and purpofes ; and 

foivcdT * ' ^^^ Sir fVilliam fVe/lon knight, now being prior of the faid religion 

The prion of this realm of England^ (hall not be named or called from hence- 

frcret of St: forth, prior of St. Johns of Jerujdem in England^ but (ball be 

lir Miw by <^*H^<1 ^y **'* proper name of William JVeJlon knight, without fur- 

fhcir own ther addition touching the faid religion ; and that likewife John 

names and •>>.,., , . . r ir't * • r . . #i ti 

furnamct, Raujon knight, now bemg prior of Ktlmamam m Irelandy (hiur 
Iddm^'^ not be called or named from bencefoub> prior of Kilmainam inr 
^^i"*^- Ireland^ 
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hhmd^ but only by his proper name of John Raufon knightt 1540, 
without further addition touching the Taid religion ; nor that any — 
of the brethren or confreres of the faid reh'gion in this realm of 
England^ and land of Ireland^ (hall be called Knights of Rhodes^ 
nor Knights of St. Jshns^ but (hall be called by their own proper 
chriflen names and furnames of their parents» without any other 
addition touching the faid religion. 

II. And be it further enaded by authority of this prefent parlia- The penairy 
ment, that if the faid WilVtam IVefton^ or any of his brethren or priors or 
confreres of the hofpital or houfe of St. John of Jerujalem in wTar'ingany 
England^ now abiding and dwelling within this realm of England^ f'gnof tiicir 
or any other perfon or perfons, being members profefled of or in making 
the faid hofpital, now dwelling within the faid realm, at any time biL^touch- 
after the 6rft day of July next coming, do ufc or wear within this ^"JJ***' ^^ 
realm or elfewhere, in or upon any apoarel of their bodies, any fending any 
fign, mark, or token heretofore ufed and accuftomed, or hereafter J-^^r^X* 
to be devifed for the knowledge of the faid religion, or make any 
congregations, chapiters, or affemblies touching the fame religion ; 
or maintain, fupport, ufe, or defend any libci^ties, franchifcs, or 
privileges heretofore granted to tw faid religion, by the authority 
of the bifhop of Rome^ or of the fee of the fame; that then every 
of them fo offending (hall incur and run into the pains, forfeitures, 
and penalties ordained and provided by the flatute of provifion and 
fr<emumri^ made in the fixteenth year of king Richard the fccond ; t6 R. «. c. 
and if the faidy»A/i Raufan knight, or any of his brethren, or confreres 
of the faid hofpital or houfe of Kilmainam in Ireland^ or any other 
perfon or perfons, being members profcfTed of or in the faid hof- 
pital of Kilmainam^ now abiding, and now dwelling within the land 
of Ireland^ at any time after the lafl day of SepUmker next comin.^s 
^o ufe or wear within this realm, or within the faid land of Irdandy 
or elfewhere, in or upon any apparel of their bodies, any fign, 
mark, or token heretofore ufed and accuftomed^ or hereafter to be 
devifed for the knowledge of the fame religion, or make any con- 
gregations, chapiters, or afTemblies touching the fame religion, or 
maintain, fuppoit, ufe, or defend any manner of liberties, franchifcs, 
or privileges heretofoie granted to the fame, by authority of the 
bifhop of Rome^ or of the lee of the fame ; that then every of them 
fo offending fhall incur .and run into the pains, forfeitures, and 
penalties ordained and provided by the faid ftatute of provifioii and 
irxmunirey made in the faid fixteenth year of king Richard the 
fecond. 
VOL. II. E III. And 
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IS^O. ^I^* ^"^ '^ ^^ Hkewife enaded by the authority aforefaid, that 

- if any the IcDights, or confreres of the faid religion, being the king's 
natural fubjedb, which now inhabit, abide, and dwell out of any 
the king's dominions, at any time after the firft day of February 
next coming, do offend in any of the articles or offences next above 
rehearfed, that then every of them fo offending Qiall incur and run 
into the faid pains, forfeitures, and penalties next above remem? 
bered. 
TKeking IV. And be it further enaded by the authority aforefaid, thai 

ihaii have ^^ king's majcfly, his heirs and fucceffors, (hall have and enjoy all 
landj, Sec. fhat hofpital, manfi6n*houre, church, and all other houfes, edificetj 
longing to buildings, and gardens to the fame belonging, being near to the 
indSlitLn ^'*y ^f Londofiy in the county of MlddUjex, called The Hottfc d 
of St John St. Johm of Jerujakm in England \ and alfo all that hofpi- 
andlKiaod. tal, church, ^xA\^^x{t o{ Kilmtdnam in the land of Ireland^ and 
all and Gngular caftles, honours, manors, meafes, lands, tenements, 
rents, revcrfions, fervices, woods, meadows, paflures, parks, war- 
rens, liberties, franchifes, privileges, parfonages, tithes, penfions, 
portions, knights fees, advowfons, commandries, preceptories» con- 
tributions, refponfions, rents, titles, entries, conditionSf covenants, 
and all other poffeffions and hereditaments, of what natures, names, 
or qualities foever they be, and wherefoever they be or lie within 
this realm of England^ or within the land of Ireland^ or elfewb^ 
within the king's dominions, which appertained or belonged to the 
faid religion, or to the priors, raaften, or governors, knights, or 
other minifters profeffed of or in the fame, by the pretence, or in 
the right of the faid religion, and all and iingular goods, chat* 
tels, debts, arrearages of rents and farms, and all other things real 
and perfonal, whatfoever they be, whereof or whereunto any of 
the faid priors, brethren, or confreres, or perfons profeffed in the 
faid religion, can have, or claim any particular propriety to theii 
own proper ufe, by the rules and ftatute s of the faid religion \ 
to have and to hold the premiffes, and every of them, to our laid 
fovereign lord, and to his heirs and fucceffors for ever, to uGi and 
employ, by his mod excellent wifdom and difcretion, at his own 
free* will and pleafure; and that his highnefs (hall be deemed 
and adjudged in the real and aQual poffefllon of the premiffes, b) 
virtue and authority of this prefent ad: faving to all perfons, 
and bodies politick, their heirs and fucceffors, and the heirs and 
fucceffors of every of them, (other than the faid prior of St. 
Johm of Jeru/altm in England^ and the faid prior of KilmMnam 

u 
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m the land of Irehnd^ and the brethren or confreres of every of 1540. 
them, and the fucceflbrs of every of them, and all and every other ■■■ ■ 

peHbn and perfons of the faid religion, and their fucceflbrs, and every 
of them, and the fucceflbrs of every of them), all fuch right, title, Afavinf of 
intereft, pofleffion, leafes, grants, annuities, fees, offices, corrodies, ^^^^^^ 
reverCons, rents, and fervices, rent-charges, commons, rights, titles, 
atries, adions, petitions, penfions, portions, and all other heredita- 
ments, of what names, natures, or qualities foever they be, which 
they have, fliould, or ought to have had, if this a6l had never been 
had ne made ; any thing in this a£l to the contrary thereof not* 
widiftanding. 

Stat. 37 H. Vin. C.I J. A. D. 1545. 



W 



An Afl for Tithes in London. 

HERE of late time contention, flrife, and variance hath Archcarfai 
rifcn and grown within the city of London^ and the liber- f^^^^^^l' 
ties of the fame, between the parfons, vicars, and curates of the H 8. c. 21. 
faid cirjr, and the citizens and inhabitants of the fame, for and ihe payment 
cooceming the payment of tithes, oblations, and other duties jT'^Jj," *** 
within the faid city and liberties : for appeafing whereof, a cer- 
tain order and decree was made thereof by the mod reverend 
father in God, Thomas archbilhop of Canterbury^ metropolitane, 
chkf primate of all England^ Thomas Audley knight, lord Audley 
of fPalJen^ and then lord chancellour of England^ now deceafed, 
and other of the king's majefly's moil honourable priv^ council, 
and alfo the king's letters patents and proclamation vt^% made 
thereof, and directed to the faid citizens concerning the fame ; 
whereupon it was after enabled in the parliament holdcn at fVeJl^ 
mmfter by prorogation the fourth day of February in the tvventy- 
feventh year of the king's majefly's moft noble reign, by autho- 
rity- oF the fame parliament, that the citizens and the inhabitants 
of the fame city fliouId, at Eafler then next coming, pay unto the 
curates of the faid city and fuburbs, z\\ fuch and like fums of . 
money for tithes, oblations, and other duties, as the faid citizens 
^ and inhabitants by the order of the faid late lord chancellour, and 
^ other the king's moft honourable council, and the king's faid 

* proclamation, paid or ought to have paid by force and virtue of 

• the faid order at Enfler^ which was in the year of our Lord 

• God, mdxxxv, and the fame payments fo to continue from time 

* to time, until fuch time as any other order or law fhould be made, 

£ % * puLiiihed, 
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publiflicd, ratified, and confirmed by the king's biglmcrs, and the 
two and thirty perfons by his grace to be named, as well for the 
full eOabHfhment concerning t!ie payment of all tithes^ oblations, 
^nd other duties of the inhabitants within the faid city^ fuburbs, 
and liberties of the fame, as for the making of other ecclefiaftical 
laws of this realm of England^ and that every perfon denying 
to pay, as is ^iforefaid, (liould, by the commandment of the mayox 
of Loudon for the time being, be committed to prifon, there to 
remain until fuch time as he or they (hould have agreed with the 
curate or curates for their faid tithes, oblations, and other du- 
ties, as is aforefaid, as in the faid a£l more plainly appeareth : 
fithen which a£l divers variances, contentions, and ftrifes are 
newly rifen and grown between the faid parfons, vicars, and cu- 
rates, and the faid citizens and inhabitants, touching the payment 
of the tithes, oblations, and other duties, by reafon of certain 
words and terms fpecified in the faid order, which are not fo 
plainly and fully fet forth, as is thought convenient and meet to 
be ; for appeafing whereof, as well the faid parfons, vicars, and 
curates, as the faid citizens and inhabitants have compromitted 
and put themfelves to (land to fuch order and decree touching 
the premifles, as (hall be made by the faid right reverend fathei 
in God, Thomas archbifhop of Canterbury ^ metropolitane and pri- 
mate of England \ the right honourable fir Thomas fVryothefl) 
knight, lord fVryotheJJy and lord chancellour of England^ the right 
honourable Thomas duke of Norfolk^ lord treafurer of England \ the 
right honourable fir fFlUlam Paukt knight ; lord St. John^ lord 
prcfidcnt of the council, and lord great mafter of the king's mofl 
honourable houfhold ; the right honourable fir y^A« Rujfel knight, 
lord RitJJel and lord privy feal ; the right honourable Edward earl 
of Herifordy lord great chamberlain of England \ the right honour- 
able John vifcount L'ljle^ high admiral of England \ fir Richara 
iyy/T knight, chief juflice of England \ fir Edward Mmniagui 
knight, chief juflice of the common bench at Wejlminjler\ and fii 
Roger Cholmcly knight, chief baron of the exchequer ; for a finai 
end and conclufion to he had and made touching the premifles foj 
ever. And to the intent to have a full peace and perfe3 cm 
between the faid parties, their heirs and fucceifors, touching th< 
faid tithes, oblations, and other duties for ever,* be it enaded b) 
authority of this prefcnt parliament, that fuch end, oider, am 
direflion, as fliall be made, decreed, and concluded by the forenamec 
archbifhop, lords, and knights, or any fix of them, before the firf 

da] 
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bf of March next enfuing, of, for, and concerning the payments of i ^4.5. 
the tithes, oblations, and other duties within the faid city, and the ■ 
lAerties of the fame, and inrolled in the king's Iiigh court of chan- 
ceiy of record, (bail ftand, remain, and be as an a6l of parliament, 
and (hall bind as well all citizens and inhabitants of the faid ci y 
and liberties for the time being, as the faid parfons, vicars, curates, 
lod their fucceflbrs for ever, according to the effed, purport, and 
intent of the faid order and decree fo to be made and inrolled ; 
ud that every perfon denying to pay any of his or their tithes, ob- The penary 
iations, or other duties, contrary to the faid decree fo to be made, "Jfufcn^na" 
flkall, by the commandment of the mayor of Lorn/on for the time ^pcordin * 
being, and in his default or negligence, by the lord chancellour of (<> theait.i. 
England for the time being, be committed to prifon, there to re- cree. 
mam till fuch time as he or they have agreed with the curate and 
corates for hit or their faid tithes, oblations, and other duties, as is 
aforefaid. 

The Decree. . 

II- A s tooching the payment of tithes in the city of London^ and 
the liberties of the fame, it is fully ordered and decreed by 
the moft reverend father in God, Thomas archbifhop of Canterbury^ 
primate and metropolitane of England \ Thomas lord Wryothejly^ 
lord chancellour of England \ William lord St. John^ prefident of the 
king's majefiy's council, and lord great mafler of his highnefs houf- 
bold ; John lord RuffeU lord privy feal ; Edward earl of Hertford^ 
loid great chamberlain of England \ John vifcount Lijle^ high z^* 
minX of England 'j Richard Lijler knight^ chief judkc of England ; 
and Roger Cholnuly knight, chief baron of his grace's exchequer ; 
this prefent twenty-fourth day of February^ anno Domini^ fecundum 
curfum y computationem ecclcfia AngUcana^ millefimo quingentefimo 
quadragejhno quinto^ according to the flatute in fuch cafe lately pro- 
vided, that the citizens and inhabitants of the faid city of London^ 
and liberties of the fame, for the time being, (hall yearly without 
fraud or covin for ever pay their tithes to the parfons, vicars, and cv^.cuuir,* 
curates of the faid city, and their fuccefTors for the time being, after *^'^^'^** 
the rate hereafter following ; that is to wit, of every xs. rent by 
the year of all and every houfe and houfes, (hops, warehoufes, cel- 
lars, ftables, and every of them within the faid city and liberty of 
the'£ime, xvj d. ob. ; and of every xxs. rent by the year of all and 
every fuch houfe and houfes, (hops, warehoufes, cellars, and (bbles, 
and every of them within the faid city and liberties, ijs. and ixd. ; 

£ 3 and 
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1545* and fo above the rent of xxs. by the year, afcending from xt. t( 
"" xs. according to the rate aforefaid. 

III. Item^ That where any leafe is or (hall be made of any dwd- 
ling houfe or houfes, (hops, warehoufes, cellars, or llablesi or an) 
of them, by fraud or covin, referving lefs rent than bath been ac« 
cuftomed, or is, or that any fuch leafe fliall oe made without an) 
rent referved upon the fame, by reafon of any fine or income paid 
beforehand, or by any other fraud or covin ; that then in every 
fuch cafe the tenant or farmer, tenants and farmers thereof fliall 
pay, for his or their tithes of the fame, after the rate afore&id, ac« 
cording to the quality of fuch rent or rents, as the fame houfe 01 

' houfes, (hops, warehoufes, cellars, or (tables, or any of tbem were lafi 
letten for, without fraud or covin, before the making of fuch leafe. 

IV. Iteniy That every owner or owners, inheritor or inheritors 
of any dwelling houfe or houfes, (hops, warehoufes, cellars, 01 
llables, or any of them, within the faid city and liberties, taba* 
biting or occupying the fame himfelf or themfelves, (hall pay after 
fuch rate or tithes as is abovefaic(> after the quantity of fuch yearly 
rent as the fame was laft letten for, without fraud or covin. 

Leifes. V. Itim^ If any perfon or pcrfons have taken, or hereafter Siall 

take any meafe or manlion place by leafe, sjind the taker or taken 
thereof, his or their executors or adigns, doth or (hall inhabit in any 
part thereof, and have or hath within eight years laft paft before this 
OTder, or hereafter will or (hall let out the re(idue of the fame, that 
then in fuch cafe the principal farmer or farmers, or firft taker or 
takers thereof, his or their executors or a(rigns, (hall pay his or their 
tithes, after the rate aforefaid, according to his or their quantity 
therein, and that his or their executors, adignee or affignees, (hall 
pay his or their tithes after the rate abovefaid, according to the quan- 
tity of their rent by year. 

VI. And that if any perfon or perfons have, or (hall take divers 
manfion houfes, (hops, warehoufes, cellars, or flablcs, in one leafe, 
and lettcth, or (hall let out one or more of the faid houfes, and 
keepeth or (hall keep one or more in his or their own hands, and 
iuhabiteth or inhabit in the fame, that then the faid taker or takers, 
' and his and their executors or a(rigns (ball pay his or their tithes 
after the rate abovefaid, according to the quantity of the yearly rent 
of fuch man(ion houfe or houfes, retained in his or their hands \ 
and that his alTignee or a(rignees of the refidue of the faid manfion 
houfe or houfes, (hall. pay his er theitlithes after the rate above&id] 
according to the quantity of their yearly rents. 

VII. Item, 
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VII* liim^ If fuch fdirmer or farmers, or his or their afligns of I54-S- 
any manfion houfe or houfes, warehoufesi (hops, cellars, or ftablcs, ■ 
hath at any time within eight years lad pad, or ihall hereafter let 
over all the faid manCon houfe or houfes contained in hi$ or their 
leafe, to one perfon, or to divers perfons, that then the inhabitants, 
leffees, or occupiers of them, and every of them, fliall pay their 
dthei after the rate of fuch rents as the inhabitants, leflees, or oc« 
cupiers and their aflignee or aflignees have been or (hall be charged 
vithalt without fraud or covin. 

VIII. ////», If any dwelling houfe, within eight years laft pafi, 
was, or hereafter (hall be, converted into a warehoufe, ftorehoufe, 
or liich like, or if a warehoufe, (lorehoufe, or fuch like, within 
the (aid eight years, was, or hereafter (hall be, converted into a 
dwelling hou(e, that then the occupiers thereof (hall pay tithes for 
the (ame, after the rate above declared of manfion houfe rents. 

IX. ///Iff, That where any perfon (hall demife any dyehoufe or 
brewhoufe, with implements convenient and neceffary for dying or* 
brewing, referving a rent upon the fame, as well in refpe£l of fuch 
implements, as in refpcQ of fuch dyehoufe or brewhoufe, that then 
the tenant (hall pay his tithes after fuch rate as is abovefaid, the third 
peay abated : and that Qvety principal houfe or houfes, with key 
or wharf, having any crane or gibet belonging to the fame, (hall 
pay after the like rate of their rents, as is aforefaid, the third peny 
abated : and that other wharfs belonging to houfes having no crane 
or gibet, (hall pay for his tithes as (hall be paid for manfion houfes, 
in form aforefaid. 

X* Item^ That where any manfion houfe, with a (hop, flable, 
warehoufe, wharf with crane, timber yard, tcinter yard, or garden, 
belonging to the fame, or as parcel of the fame, is or (hall be oc- 
cupied together, that if the fame be hereafter fevered or divided, 
or at any time within eight years laft paft were fevered or divided, 
that then the farmer or farmers, occupier or occupiers thereof, (hall 
pay fuch tithes as is abovefaid, for fuch (hops, (table, warehoufes, 
wharf with crane, timber yard, teinter yard, or garden, aforefaid, 
fo {(Bvered or divided, after the rate of their feveral rents thereupon 
relerved. 

XI. Itim^ That the faid citizens and Inhabitants (hall pay their 
titbet quarterly, that is to fay, at the feaft of Eqftefy • the nativity 
of St. John Baptifly the feafi of St. Michael the Archangel^ and the 
nativity of omr Lord, by even portions. 

s 4 XII. Item^ 
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^545* ^^'* ^^^"'^ '^'^^^ every houfholdrr paying ten (bilHngs renl or 

■ above, fliall, for him or her feir, be difcharged of their fou^ ofler- 

ing days : but his wife, children, fervanr, or others of their fa- 
mily, taking the rigl-ts of the church at Eajier^ (hall pay two- 
pence for their four offering-days yearly. 

XIII. Provided alwa)s, and it is decreed, that if any houfe or 
houfes which hath been or hereafter (hall be let ten for ten (hillings 
rent by year, or mL»re, be or hath, at any time within ciglit years 
laft paffed, or hereafter (ball be divided anj leafed, into fmall par- 
cels or members, yielding lefs yearly rent than ten (hillings by the 
year ; that then the owner or owners, if he or they dwell in any 
part of fuch houfe, or elfe the principal le(ree and le(rees, if the 
owner or owners do not dwell in fome part of the fame, (hall from 
henceforth pay for his or their tithes after fuch rate of rent as the 
fame houfe was accuftomed to be letten for, before fuch divi(]on or 
dividing into parts or members ; and the under farmer and farmers, 
leflfee and lelTees, to be difcharged of all tithes for fuch fmall par- 
cels, parts, or members, rented at le(s yearly rent than ten (hillings 
by year, without fraud or covin, paying two-pence yearly for four 
offering-days. 

XIV. Provided always, and it is decreed, that for fuch gardens 
as appeitain not to any manfion-houfe, and which any pcrfon or 
perfons holdcth or (hall hold in his or their hands for picafurc, or 
to his own ufe ; that the then perfon fo holding the fame (hall 
pay no tithes for the fame : but if any perfon or perfons, which 
boldeth, or (hall hold any fuch garden, containing half an acre or 
more, doth or (hall make any yearly profit thereof by way of falc ; 
that then he or they (hall pay tithes for the fame, after fuch rate of 
his rent, as is herein firft above fpecified. 

XV. Provided alfo, that if any fuch gardens now being of the 
quantity of half an acre, or more, be hereafter by fraud or covin 
divided into lefs quantity or quantities, then to pay tithe according 
to the rate abovefaid. 

XVI. Provided always, that this decree (hall not extend to the 
boufes of great men, or noble men, or noble women, kept in their 
own hands, and not letten for any rent, which in times paft hath 
paid no tithes, fo long as they (hall fo continue unletten : nor to 
any halls of crafts or companies, fo long as they be kept unletten, 
fo that the lame halls in times paR have not tifed to pay any 
tithes. 

XVII. Pro- 
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XVII. Provided always, and it is decreed, that this prefcnt 1545* 
order and decree fliall not in any wife extend to bind or charge any ■ 

(heds^ fiables, cellars, timber yards, ne teinter yards, which were 
never parcel of any dwell ing-houfe, ne appertaining or belonging 
to any dwelling-houfe, ne have been accudomed to pay any tithes ; 
but that the faid citizens and inhabitants (hall thereof be quit of 
payment of any tithes, as it hath been ufed and accuftomed. 

XVIII. Provided alfo, and it is decreed, that where lefs fum 

ft 

than after fixteen-pence halfpeny in the ten (hillings rent, or lefs 
fum than two (hillings nine-pence in the twenty (hillings rent, hath 
been accuflomcd to be paid for tithes ; that then in fuch places the 
faici citizens and inhabitants (hall pay but only after fuch rate as 
bath been accuflomcd. 

XIX. Itetn^ It is alfo decreed, that if any variance, controverfy, 
ordrife, do or (hall hereafter arife in the faid city for non-payment 
of any tithes ; or if any variance or doubt arife upon the true know- 
ledge OT divlfion of any rent or tithes, within the liberties of the 
(aid city, or of any extent or a(re(rment thereof, or if any doubt 
arife upon any other thing contained within this decree ; that then 
upon complaint made by the party grieved, to the mayor of the 
city of Loruion for the time being, the faid mayor, by the advice of 
councel, (hall call the faid parties before him, and make a final end 
io the fame, with cofts to be awarded by the difcretion of the faid 
mayor and his alBftants, according to the intent and purport of this 
prelcnt decree. 

XX. And if the faid mayor make not an end thereof within two 
months after complaint to him made, or if any of the faid parties 
find themfelves aggrieved, that then the lord chancellor of England 
for the time being, upon complaint to him made within three 
months then next following, (hall make an end in the fame, with 
fuch co(b tO'be awarded as (hall be thought convenient, according 
to the intent and purport of the faid decree. 

XXI. Provided always, that if any perfon or perfons take any 
tenement for a lefs rent than it was ^ccullomed to be letten for, 
by reafon of great ruine or decay, brenning, or fuch like occafions 
or misfortunes ; that then fuch perfon or perfons, his executors or 
aiGgns, (hall pay tithes only after the rate of the rent referved in 
his or their leafe, and none otherwife, as long as the fame lead 
Ihall endure. 



Stat. 
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' Stat. 2 & 3 Ed. VI. c. 13. A. D. 154^. 

An Aft for Payment of Tithes. 

In what • "ITIZhere in thc parliament holden at JVeJlfninfler the iv. day 

Sthcs'^ught * ®f February in the xxvij. year of the reign of the late king 

to be paid, c Qf moft famous memory ) king /foi/y the viij. there was aaaft 

' made concerning payment of tithes predial and perfonal : and 

< alfo in another parliament holden at Weftmtnfler the xxiv. day of 

* 'July in the xxxij. year of the reign of the faid late king Henry 

* the viij. another a£l was made concerning the true payment of 

* tithes and offerings ; in which feveral a£ls many and divers things 

* be omitted and left out, which were convenient and very neceOary 

* to be added to the fame: in confideratlon^ whereof, and to the 

* intent the faid tithes may be hereafter truly paid, according to 

* the mind of the makers of the faid a6ls«' be it ordained and 
enaded by the king our fovereign lord» with the aflent of the lords 
fpiritual and temporal^ and the commonsi in this prefent parlia- 
ment aflembled, and by the authority of the fame, that not only 
the faid a£ls made in the faid xxvij. and xxxij. years of the reign 
of the faid late king Henry thc viij. concerning' the true payment 
of tithes, and every article and branch therein contained, (hall abide 
and iland in their full ftrength and virtue ; but alfo be it further 

Every per- enafted by the authority of this prefent parliament, that every of 
forth and the king's fubjeds fhall from henceforth truly and juftly, without 

5^ titfae$r ^""^ ^^ g"i'e» divide, fet out, yield and pay, all manner of their 
predial tithes in their proper kind as they rife and happen, in fuch 
manner and form as hath been of right yielded and payed within 
forty years next before the making of this a£l, or oT right or cuf- 
tom ought to have been paid : and that no perfon fliall from 
henceforth take or carry away any fuch or like tithes, which have 
been yielded or paid within the faid i^orty years, or of right ought 
to have been paid, in the place or places titheable of the fame, be- 
fore he hath juftly divided or fet forth for the tithe thereof the tenth 
part of the fame, or otherwife agreed for the fame tithes with the 
parfon, vicar, or other owner, proprietory or fermor of the fame 
tithes ; under the pain of forfeiture of treble value of the tithes fo 
taken or carried away. 
The penalty II. And be it alfo enabled by the authority aforefaid, that at all 
cora or ' timt^ wbenfoever and as often as the faid predial tithes Ihall be ^ue 

- 7 and 
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inci at the tithing time of the fame, it to be bwful to every party 1548. 
to whom any of the faid tithes ought to be paid, or his deputy or ■ 

fervant, to view and fee their faid tithes to be juftjy and truly fet ^.^iJ^l"^!^^ 
forth and fevered from the nine parts, and the fame quietly to take forth, or for 
sod carry away : and if any pcrfon carry away his com or hay or his ^^^l ^^^^ 
odier predial tithes^ before the tithe thereof be fet forth ; or willingly ^""'y *^ 
withdraw his tithes of the fame or o( fuch other things whereof 
pc£al cithes'ooght to be paid ; or do fiop or let the parfon, vicar, 
proprietor, owner or other their deputies or formers, to view, take, 
nd carry away their tithes as is abovefaid ; by reafon whereof 
the faid tithe or tenth is loft, impaired, or hurt ; that then upon 
due proof thereof made before the fpiritual judge or any other judge 
Id whom heretofore he might have made complaint, the party fo 
carrying away, withdrawing, letting, or flopping, ihall pay the 
double value of the tenth or tithe fo taken, loft, withdrawn or 
carried away, over and beGdes the cofls, charges, and expences of 
the fait in the fame : the fame to be recovered before the eccle- 
fiaftical judge according to the king's ecclefiaftical laws. 

III. And be it further enaded by the authority aforefaid, that Tithe df 
all and every perfon which hath or (hall faas^e any beafts or other i„g }„, 
cattle titheable, going, feeding, or depafturing in any wade or T^^^^J^jJ^ 
comman ground, whereof the parilh is not certainly known, (hall not known. 
pay their tithes for the increafe of the faid cattle fo going in the 

laid wafle or common, to the parfon, vicar, proprietor, portionary, 
owner, or other their farmers or deputies of the parifh, hamlet, 
town* or other place, where the owner of the faid cattle inhabiteth 
or dwelleth. 

IV. Provided always, and be it enaOed by the authority afore- Lands dir- 
(aid, that no perfon (hall be fued or otherwife compelled to yield, t^J^^^y ^j- 
give or pay any manner of tithes for any manors, lands, tenements, fcription or 
or hereditaments, which by the laws and fiatutes of this realm or tiv^n. 

by any privilege or prefcription, are not chargeable with the pay- 
mem of any fuch tithes, or that be difcharged by any compolition 
real. 3a H. 8. c. 7. $ 5* 

V. Provided always, and be it enabled by the authority afore- The tithe of 
laid, that all fuch barren heath or waSe ground, other than fuch as or w;^e 
be difcharged for the payment of tithes by a6l of parliament, which v^^^^ 
before this time have lain b&rren and paid no tithes by reafon of 

ebe fame barrennefs, and now be, or hereafter (hall be improved 
and converted into arable ground or meadow, (hall from hence* 
Ibrthy after the end amd term of feven yean next after fuch im- 
provement 
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provemcnt fully ended and determined, pay tithe for the corn and 
hay growing upon the fame j any thing in this a£l to the contrary 
in anywife notwithftanding. 

VI. Provided always, and be it enaded by the authority afore* 
faid, that if any fuch barren^ wafte or heath ground, hath before 
this time been charged with the payment of any tithes, and that 
the fame be hereafter improved or converted into arable ground (mt 
meadow, that then the owner or owners thereof (hall^ during feven 
years next following from and after the fame improvement, pay 
fuch kind of tithe as was paid for the fame'before the faid improve* 
ment ; any thing in this a6k to the contrary in anywife notwith- 
ftanding. 

VII. And be it alfo further enaded by the authority aforefaid, 
that every perfon cxercifmg merchandifes, bargaining and felling, 
clothing, handicraft or other art or faculty, being fuch kind of pcr- 
fons, and in fuch places, as heretofore within thefe forty years 
have accuftomably ufed to pay fuch perfonal tithes, or of right 
ought to pay, (other than fuch as been • common day-labourers}, 
ihall yearly, at or before the feaft of Eafliry pay for his perfonal 
tithes the tenth part of his clear gains, his charges and expences, 
according to his efiate, condition, or degree, to be therein abated, 
allowed, and deducted. 

VIII. Provided always, and be it enabled, that in all fuch 
places where handicraftfmen have ufed to pay their tithes within 
thefe forty years, the fame cuft6m of payment of tithes to be ob- 
ferved and to continue ; any thing in this a£l to the contrary not- 
withftanding. 

IX. And be it alfo ena£led by the authority aforefaid, that if 
any perfon refufe to pay his perfonal tithes in form aforefaid, that 
then it (hall be lawful to the ordinary of the fame diocefe where 
the party that fo ought to pay the faid tithes is dwelling, to call 
the fame party before him, and by his difcretion to examine him 
by all lawful and reafonable means, other than by the parties own 
corporal oath, concerning the true payment of the faid perfonal 
tithes. 

X. Provided always, and be it ena£led by the authority aforefaid, 
that all and every perfon and perfons, which by the laws or caf- 
toms of this realm ought to make or pay their ofierings, (hall 
yearly, from henceforth, well and truly content and pay bis or 
their ofierings to the parfon,' vicar, proprietor, or their deputies 
or farmers, of the parilli or parilhes where it (hall fortune or hap- 
pen 
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pen him or them to dwell or abide ; and that at fuch four offering I54S« 
daysy at at any time heretofore within the fpace of four years laft ••— — • 
paft, hath been ufed an^ accuftomed for the payment of the fame, 
aod in default thereof to pay for their faid offerings at Eafler then 
oezt following. 

XI. Provided alfo, and be it enabled by the authority aforefaid, Tithe of 
that this a3, or any thing therein contained^ (hall not extend to 

any pariQi which flands upon and towards the fea-coafts, the com- 
modities and occupying whereof confifteth chiefly in fiihing, and 
haTe» by reafon thereof* ufed to fatisfy their tithes by fifb \ but 
that all and every fuch parifh and parishes Oiall hereafter pay their 
tithes according to the laudable cuftoms, as they have heretofore of 
ancient time within thefe forty years ufed and accuftomed, and 
HiaU pay their offerings as is aforcfaid. 

XII. Provided always, and be it enafled by the authority payment of 
aforefaid, that this aft, or any thing therein contained, fliail not ^^^i^] 
extend in any wife to the inhabitants of the city of London and 
Canierburyy and the fuburbs of the fame, ne to any other town or 

place that hath ufed to pay their tithes by their houfes> otherwife 
than they ought or (hould have done before the making of ihisafl; 
any thing contained in this a£l to the contrary in anywife not- 
withflanding. 

XIII. And be it further enafled by authority aforefaid, that if Suit< for 
any perfon do fubftrafl or withdraw any manner of tithes, obven- j,/ fj^^J,^," 
lions, profits, commodities, or other duties before mentioned, or "^^'^ ^^ '!? 
any part or them, contrary to the true meanmg ot this act, or of aiiicai court. 
any other aft heretofore made, that then the party fo fubflrafling 

or withdrawing the fame, may or (hall be convented and fued in 
the king's ecclefiaflical court, by the party from whom the fame 
ihall be fubflra^ed or withdrawn, to the intent the king's judge 
ecclefiaflical fliall and may thcji and there hear and determine the 
fame, according to the king's eccleflaAical laws : and that it fhall 
not be lawful unto the parfon, vicar, propisietor, owner, or other 
their farmers or deputies, contrary to this afl, to convent or fue 
fuch withholder of tithes, obventions, and other duties aforefaid, 
before any other judge than ecclefiaflical. And if any archbifhop, Escommu- 
bifhop, chancellour, or other judge ecclefiaflical, give any fentence the party 
in the forefaid caufes of tithes, obventions, profits, emoluments, condemned. 
and other duties aforefaid, or in any of them, (and no appeal ne 
prohibition hanging), and the party condemned do not obey the 
faid fentence, that then it fliall be lawful to every fuch judge 

ecclefiaflical 
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eccIeGaftical to excommuoicate the faid party fo as afore con* 
demned and difobeying ; in the which fentence of excommuni- 
cation, if the faid party excommunicate wilfnlly fiand and endure 
flill excommunicate by the fpace of forty days next after, upon 
denunciation and publication thereof in the parifli-church, or tbe 
place or parifii where the party fo excommunicate is dwellings or 
mod abiding, the (aid judge ecclefiaftical may then, at his pleafure, 
fignify to the king, in his court of chancery, of the flate and con- 
dition of the faid party fo excommunicate, and thereupon to require 
procefs di excommunicato capiendo^ to be awarded againft every fuch 
perfon as hath been fo excommunicate. 

XIV. Be it further ena&ed by the authority aforefaid, that if 
any party at any time hereafter, for any matter or caufc before re- 
hearfed, limited, or appointed by this a3, to be fued or determined 
in the king's ecclefiafiical court, or before the ecclefiaftical judge, 
do fue for any prohibition in any of the king's courts where pro- 
hibitions before this time have been ufed to be granted, that then 
in every fuch cafe the fame party^ before any prohibition (hall be 
granted to him or them, (hall bring and deliver to the hands of 
fome of thejuftices or judges of the fame court where fuch party 
demandeth the prohibition, the very true copy of the libel depend- 
ing in the ecclefiaftical court, concerning the matter wherefore the 
party demandeth the prohibition, fubfcribed or marked with the 
hand of the fame party \ and under the copy of the faid libel (hall 
be written the fuggeftion wherefore the party fo demandeth the 
faid prohibition : and in cafe the faid fuggeftion, by two honeft 
and fufficient witne(res at the leaft, be not proved true in the court 
where the faid prohibition (hall be fo granted, within fix months 
next following after the faid prohibition (hall be fo granted and 
awarded, that then the party that is letted or hindred of his or 
their fuit in the ecclefiaftical court by fuch prohibition, (hall, upon 
bis or their requeft and fuit, without delay, have a confultation 
granted in the fame cafe, in the court where the faid prohibition 
was granted; and (hall alfo recover double cofts and damages 
againft the party that fo purfued the faid prohibition, the faid cofts 
and damages to be aflfigned or a(re(red by the court where the faid 
confultation (hall be fo granted ; for which cofts and damages the 
party to whom they (hall be awarded may have an a£lion of debt 
by bill, plaint, or information, in any of the king's courts of record, 
wherein the defendant (hall not wage his or their law, nor have 
any e(foin or prote£lion allowed or admitted. 

XV. Provided 
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XV. Provided always, and be it ehaSed by the authority afore- 1548. 
fiid) that this aft, or any thing therein contained, (hall not extend ■ 

to give any minifter or judge eccleriaftical, any jurifdidton to hold ^j J!, ^ 
plea of any matter, caufe, or thing, being contrary or repugnant to judge eccic* 
or agaunft the efTed, intent, or meaning of the ftatute of fVeflminper net hold 
fecond, the fifth chapter, the ftatutes of articuU clen\ csrcumfpeSii P^*** 
^o/fx, Jiha cadua^ the treatife de npa prohibitsonif ne againft the 
Batute of armo prima Edwardi tertiiy the tenth chapter, or any of 
them, ne yet hold plea in any matter whereof the king's court of 
right ought to have jurifdifiion ; any thing herein contained to the 
contrary in any wife notwithflanding* 

XVL Provided neverthelefs, where heretofore fuch a cuftom hath 
ken in many parts of fFalesy that of fuch cattel and other good» 
as hath been given with the marriage of any perfon, their tithes 
have been exaSed and levied by the parfons and curates in thofe 
parts : which cuftom being diflbnant from any part of this realm, 
as it feemed when the faid country of ff^ahs was, through civil 
diflenfion, unculted, for want of other fufficient profits that might 
otherwife grow to the curates and minifiers there, to have been for 
that time tolerable : fo now the courury being well manured and 
hufbanded, and the tithe is duly paid there of com, hay, wool, 
and cheefe, and of other increafe of all manner of cattel, as it is 
commonly in all other parts of this realm, the fame cuftom feems 
to be grievous and unreafonable, fpecially where the benefices are 
die fufficient for the finding of the faid minifters and curates : 
that it be therefore ena£led by the authority aforefaid, that, from No tithes oT 
and after the firft day of May next coming, no fuch tithes of mar- ^odrfbaii 
riage goods be exa£led or required of any perfon within the faid *^]J^*** j^ 
dominion of fFaks^. or marches of the fame ; any thing in this a£l 
contained, or any other a£t, cuftom, or prefcription, had or made to 
the contrary hereof notwithftanding. 



Stat. 13 Eliz. c. 20. A. D- 1570* 

An Aft touching Leafes of Benefices, and other ecclefiaftical 

Livings with Cure. 

^H AT the livings appointed for ecclefiaftical minifters may not How lon^ 
by corrupt and indireA dealings be transferred to other ufes ; 1 bencike 
be it ena£led by the authority of this prefent parliament, that no <*»-'^«"<^"'«» 
leafe after the fifteenth day of May next following the beginning 

of 
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1570* of this parliament, to he 'made of any benefice or ecclefiaftical prO" 

" motion with cure, or any part thereof, and not being impropriated^ 

(hall endure any longer than while the leflbr (ball be ordinal ily re-^ 

fidcnt and ferving the cure of fuch benefice without abfence above 

Farther pro- fourfcore days in any one year ; but that every fuch leafe, fo fooa 

viAont re- 1 r n n rr rr 

bting as It or any part thereof thali come to any poirellion or ufe above 

^^' forbidden, or immediately upon fuch abfence, (hall ceafe and be 

void ; and the incumbent fo offending (hall for the fame lofe one 

year's profit of his faid benefice, to be diflributcd by the ordinary 

Ko benefice among the poor of the parifh : and that all chargings of fuch bene- 

ihaii be * ficcs with cure hereafter with any penfion, or with any profit out 

ciurged ^f jjj^ f^j^^ ^^^ j^g yielded or taken, hereafter to be made, other 

wiin a pen- ' ' 

fien. than rents to be referved upon leafes hereafter to be made according 

to the meaning of this a£l, (hall be utterly void. 
Thcparfon's JJ, Provided, that every parfon by the laws of this realm al- 

Ittife to hit 

cunte. lowed to have two benefices, may demife the one of them upon 

which he (ball not then be mofi ordinarily refident^ to his curate 
only, that (hall there ferve the cure for him ; but fuch leafe (hall 
endure no longer than during fuch curate's refidence without ab- 
fence above forty days in any one year : this a£l to continue to the 
end of the next parliament. 3 Car. c. 4, made perpetual. Noie^ 
that in thisjlatute^ theje words * fo Joon as it or any part thereof 
• Jball come to any fcjfejjion or ufe above forbidden^ or* are repealed. 
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VII. A ^^ whereas, in one other fiatute made in the faid thir- 
teenth year of her majefty , intituled, An a£i touching leafes 
ofbeneficesy and Qther ecclefiajlical livings with cure^ one claufe is 
contained, that the incumbent offending the purport of the faid 
ftatuie, (hall, for the fame, lofe one year's profit of his faid benefice, 
to be diftributed by the ordinary among the poor of the pari(h, as 
by the faid branch in the faid laft-recited ftatute appeareth :' be 
t therefore enaQed by the authority aforefaid, that after complaint 
made to the ordinary, and fentence given upon any offence com- 
mitted by the incumbent, whereby he (hall or ought to lofe one 
year's profit of his benefice as afore (hewed, that the ordinary, 
within two months after fuch fentence given, and requeft to hinx 
made by the churchwardens of the faid parifb, or one of theiiiy 
(hall grant the fcqueftration of fuch profits to fuch inhabitant or 

inhabitants 
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iahabltants within the parifh where fuch benefice fliall be> as to '57^*' 

him (hall fcem meet and convenient ; and upon default therein by ' 

the ordinary, that it may and fliall be lawful to every parifhioner the pariflii- 

whcre the benefice i«, to retain and keep his or their tithes, and °",^jJi112^ 

likcwife for the churchwardens of the faid parifh, to enter and ^»^«»- 

take the profits of the glebe lands, and other rents and duties of 

tvcry fuch benefice, to be employed to the ufe of tlie poor as aforc- 

bid, until fuch time as fequeflration (hall be committed by the 

ordinary, and then, as well the churchwardens as the parifhioners> 

to yield account of, and make payment to him or them to whom 

fuch fequeflration fhaU be committed ; and that he or they, to 

whom fuch fequeflration (hall be committed from time to time, 

fball juftly and truly employ and beflow the faid profits, or the true 

and juft value thereof, without fraud or guile, to fuch ufes as by the 

(aid ftatute is limited and appointed, upon pain of forfeiture of 

the double value x>f fuch withholden profits, to be recovered in 

the ecclefiaflical court by the poor of the faid parifh. 

Die Veneris 8* Novembris \ 644. 

An ORDINANCE of the LORDS and COMMONS, aflembled 
in Parliament, for the true Payment of Tythes and other fuch 
Duties, according to the Laws and Cufloms of the Realm. 

* IT THERE AS divers perfons within the realme of Englandy and 

dominion of fVales^ taking advantage of the prelent dif* 

* trafiions, and ayming at their own profit, have refufed, and ilill 

' do refufe, to fet out, yeeld, and pay tythes, offerings, oblations^ ' 

* obveniions, and other fuch duties, according to the law of the 
' faid realm, to which they are the more incouraged, both becaufe 

* there is not now any fuch compulfory meanes for recovery of them 

* by any ccclefiaflical proceedings as heretofore hath been, and alfo 

* for tnat by reafon of the prefent troubles there cannot be had 

* fpeedie remedie for them in the temporal courts, although they 

* remaine dill due, and of right payable, as in former times ;' be 
it therefore declared and ordained by the lords and commons in 
parliament affembled, that every pcrfon and perfons whatfoever w ithia 
the £aid realme and dominion, fhall fully, truly, and effectually fee 
out, yeeld, and pay refpe£tively all and Angular tithes, offerings^ ; 
oblations, obventions, rates for tythes, and all other duties com* 
moniy knownc by the name of Tythes, and all ancarcs of them re* ; 

VOL. XX« F ' fpeaively | 
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1644. fytOivclyf to air and every the refpcflive owners, proprietors, inr* 

p ' proprietors, and pofli^flbrs, as well lay as ecclefiaftical refpedtivelie, 

their executors and adminiftrators, of parforiages, vicarages^or re&a^ 

ries, either impropriate, or prefentative, or donative, and of vi- 

carages, and of portions of tythes refpefiively, within the faid 

realme and dominion, according to the law, cuftome, prefcription, 

compofitton, or contraft refpeflively, by which they or any of 

them ought to have been fet out, yeelded, and paid at the begin- 

ing of this prefent parliament, or two yeares before ^ and in alt 

and every cafe where any perfon or perfons hath at any time fince 

the beginmng of thk prefent parliament, or two yeeres before, 

(ubftra£led, withdrawn, or failed, in due payment of, or hereafter 

, at any time Qiall fub(lra61, withdraw, or faile in due paknent of any 

fuch tythes, oflferings, oblations, ob vent ions, rates for tythes, or 

any duty knowne by the name of Tythe», or arreares of them, or 

any of them, as aforefaid, the perfon or per fens to whom the fame 

is, bath been, or (hall be refpeflively due, his executors or admini- 

ftrators, (halt and may make hb and their complaint thereof lo any 

two juftiees of peace within the fame countie, ckie, towne, place, 

riding, or drvifion, not being patron or patrons of the church 

where fuch fubftra£lion, withdra^ving, or fai^er of paiment bath 

been, or (hall be, nor being interefted ar>y way in the ihings in 

queftion ; which juftices of peace are authorized hereby, and fhall 

have full power to fummon, by reafortable warning before-hand, 

all and every fuch perfon or perfons againft whom any fuch com* 

plaints fhali be made to them, and after his or their appearance 

before them, or upon default made after the fccond fummons, the 

faid fummons being made as aforefaid, and proved before the laid 

juilices by oath, which faid juftices (hall hereby have power to 

adminifter the fame, to heare and detcr*ninc the faid complaint, by 

fendiug for and examining witneffcs upon oath, which faid oath. 

the faid juftices are hereby alfo authorifed to minifler, and admit* 

ting other proofs brought on either fide, and thereupon {hall, in 

writing under their hands and feale, adjudge the cafe, and give 

reafonablecofis and dammages to either party, as in their judgement 

fhey fliall thinke fit. 

And be it further ordained by the authoritie aforefaid, that if 
any perfon or perfons ftiall refufe to pay any fuch tithes or fummet 
of money as upon fuch complaint and proceeding (ball be by any 
iiicb juftices of peace adjudged as aforefaid, and (ball not within 

* . thijti^ 
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Ainie daics hcxt after notice of judgement, in writing uiider the *644« 

hand and fcale of fuch juftices of peace given to him or them, mat* " 

full facisfaftion thereof according to the faid judgement, in every 

foch cafe the .perfon and perfons refpeElivelie to whom any fuch * 

titbes or fummes of money (hall be upon fuch judgement due, 

Ibl! and may by warrant from the faid juftices, or either of them, 

diftraine all and everie, or any the goods and chattels of the partie 

or panies fo refufing, and of the fame make fale, and retaine to 

himfelf or themfelves fo much of the monies raifed by fale thereof 

at may fatisfie the faid judgement, returning the overplus thereof 

to the partie or parties fo refuling ; and in cafe no fufficient dif* 

trelscan be found, that then the faid juflices of peace, or any other 

julicen of peace of the fame countie as aforefaid, fliall and may com* 

init all and every fuch perfon and perfons fo refufing to the next 

common goale of the faid countie, there to rcmaine in fafe cuftodie, 

without baile or maineprize, until he or they rcfpe£livelie (hall 

mike fuU fatisfaSion according to the faid judgement. 

Provided alwaics, and it is further ordained by the authority 
iforefaid, that if any perfon or perfons (hall thinkc him or them- 
felves unjuftly dealt with by or in any fuch judgement as aforefaid, 
tbenheor they refpeflively (hall and may thereof complaine to the 
high court of chancerie, where the caufe between the parties (hall 
be againe heard and determined ; which court (hall hereby have full 
power and authoritie to fummon the parties, and to hearc and de- 
teroinethe fame ; and to fufpend execution as the fame court (hall 
fee caufe; and to give final! judgement therein, with reafonable 
cods, to the partie or parties grieved by any fuch complaint brought 
before them. 

Provided alwaies, tliat this ordinance, or any thing thereia 
contained, (liall not extend to any tithes, o{rcring8, yccrely-pai- 
inentf, or other ecclefiaflical duties, due or to be due for any houfes^ 
huildings, or other hereditaments, within the citie of London^ or the 
I^ies thereof, which be otberwife provided for by a£l of par« 
•i^ment. 
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1670. 
' Stat. 22 & 23 Car. II. c. 15. A. D. 167a 

An Aft for the better Settlement of the Maintenance of the Par- 
fons, Vicais, and Curates, in the Parifhes of the City of Lendm 
burnt by the late dreadful Fire there. 

Thertafons * XTITHEREAS ihe tithes in the city o{ London were levied and 

* paid with great inequality, and are fince the late dreadful 

• fire there, in the rebuilding of the fame, by taking away of fomc 

* houfes, altering the fonnciarions of many, and the new crefling 

• of others, fo difordcred, that in cafe they (hould not for the time 

• to come be reduced to a certainty, manv coiit rover fies and fuits 

* of law might thence arife ;' be it enadkd by the king's moft ex- 
cellent majefty, by and with the advice and confent of the lordg 
fpi ritual and temporal, ^nd the commons, in this prefent parlia- 
ment affembled, and by the authority of the fame, that the annual 
certain tythes of all and every pariih and parifhes within the faid 
.city of Lond:,ny and the liberties thereof, whofe churches have been 
demolifned, or in part confumcd by the late fire, and which fail 
parifhes by virtue of an aft of this prefent parliament, intituled, 

22 Car. ^. An additional cB for the re -building of the city of London, uniting / 
parljhesy and re- building of the cathedral and parochial churches within 
thefaldcltyy remain and continue fingle, as hcittofore ihey wcie, 
or are by the faid aft annexed or united into one parifli icfpec- 
tively, fhall be as foUowcth ; (that is to fayj, the annual certaia 
tythes, or fum ol money in lieu of tythes, 

II. /"\F the parlfli of y3?/Aj//;?a7, Lumbar d ffrect^ one hundred and 
ten pounds, ex /. 

2. Of St. Bartholomew Exchange^ one hundred pounds, c 7. 

3. Of St. Brldgety alias Brides^ one hundred and twenty pounds, 
cx^x /. 

4. Of St. Bennet Finely one hundred pounds, c /. 

5. Of St. Michael O'coked'laney one hundred pounds, c /. 

6. Of St. Chrl/lophery one hundred and twenty pounds, cxxA 

7. Of St. Dlonls Backchurchy one hundred and twenty poimds, 
cxx /. 

8. Of St. Dunjlan in the call, two hundred pour.ds, cc /. 

9. Of St. James Garllci Hythe^ one hundred pounds, c /. 

10. Of St. Michael CornhWy one -hundred and forty pounds, 
cxI /• 

II. Of 
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II. Of Si. Michael BaJ/iJhaWf one hundred thirty attd two 167^* 
pounds and eleven IbillingSy cxxxii /. xis. ^ 

j2. Oi Si, Margaret Lotbbury^ one hundred pounds, c/. 

13. Of St. Ma'7 Aldermanburyy one hundred and fifty pounds, 

cl/. 

14. Of St. Martin Ludgate^ one hundred and (ixty poun4st 
dx./. 

15. Of St. P//^ Comhlll^ one hundred and ten pounds, ex /. 

16. Of St. Stephen Coleman-Jireet^ ooe hundred and ten poun4S| 
a/. 

17. Of St. Sfpukhre^ two hundred pojunds, cc /• 

18. Of Alhallows Bread'Jireet^ and St. John Evangelifl^ one hun^ 
M smd forty pounds, ctX /. 

19. Oi Alhalhws the Greats and AlhaJlows the Ltfi^ two hundred 
pounds, cc/. 

20. Of St. Allan JVood'Jireety and 5t. Olaves Siher-fireet^ ona 
iMtndrpd and feventy pounds, clxx /. 

fti. or St. Anne and Agnes^ and St. y<?£/i Zacharyy one hundred 
and forty pounds, cxl /. 

22. Of St. Augujiine and St. iuz/Vi, one hundred feventy and. 
two pounds, clxxii/. 

23. Of St. Andrew Wardrobe^ and St. Anne Blac/cfryers^ one 
bondred and forty pounds, cxl /. 

24. Of St. AnthoHn^ and St. John Baptiji^ one hundred and 
twenty pounds, cxx /. 

25. Of Si. Bennet Gracechurchy and St. Leonard Eaflcheap^ one' 
bundred and forty pounds, cxl. /. 

26. Of St. Bennet Pauls-wharfs and St. Peters Pauls-wharfs 
one hundred pounds, ^ /. 

;i7. Of Chrijl Churchy and St. Leonard Fofler -lane ^ iwohundje4 
pounds, cc/. 

28. Of St. Edmond'tie King^ and St. Nicholas Acons^ one hun- 
dred and eighty pounds, cixxx /. 

29. Of St. Gesrge Botolph-lancy and St. Botolph Billingsfgate^ 
one hundred knd eighty pounds, clxx^ /. 

30. Of St. Lawrence Jewry^ and St. Magdalen Milk-Jlreet^ onQ 
{ipndred and tv/enty pounds, cxx /• 

31. Of St. Magnus^ and St. Margaret New Fifb-flreety one hur^- 
4red and feventy pounds, clxx /. 

32. Of St. Michael Royaly and St. Afartin rinfryj one hundred 
^nd forty poun^Si -^xl /• 

f 3 35- ^f 



70 22&23 CHARLES 11. 

1670. 33. Of St. Matthew Fridayfreet^ and St. Peter Cheaf^ 

' hundred and fifty pounds, cl /. 

34. Of St. Margaret Pattonsy and St. Gabriel Fenchurch^ oae 
hundred and twenty pounds, czx /. 

35. Of St. Mary at Hilly and St. Andrro) Hubbard^ two hundred 
pounds, cc/. 

36. Of St. Mary JVoolnothy and St. Mary fFoolchurcky one hun- 
dred and fixty pounds, clx/. 

37. Of St, Clement Eajicheapy and St. Martin Orgarsy one hundred 
and forty pounds, cxI /. 

38. Of St. Mary Abchurchy and St. Lawrence Pountneyy one hun- 
dred and twenty pounds, cxx /. 

39. Of St. Mary Aldermaryy and SiMhomas ApoJHeSy one hundred 
and fifty pounds, cl /• 

40. Of St. Mary le BoWy St. Pancras Soper Lane^ and AlhaUmx 

m 

Htney Laney two hundred pounds, cc /. 

41. Of St. Mildred Poultryy and St. Mary CoU Churchy one hun* 
dred and feventy pounds, clxx /. 

42. Of St. Michael fVood Streety and St. Mary Staining^ one huih 
dred pounds, c /• 

43. Of St. Mildred Bread Street^ and St. Margaret Mtfes^ ooQ 
hundred and thirty pounds, cxxx /. 

44. Of St. Michael ^eenhythy and Trinityy one hundred and fixty 
pounds, clx/. 

45. Of St. Magdalen Old Ftjb Streety and St. Gregory^ one hon^t 
dred and twenty pounds, cxx /. 

46. Of St. Mary Somerjety and St. Mary Mounthawy one huAdre4 
and ten pounds, ex /. 

47. Of St. Nicholas Cole Abby, and St. Nicholas OlaveSy one hun* 
dred and thirty pounds, cxxx /. 

48. Of St. Olave Jeivryy and St. Martin Ironmonger Laney one 
hundred and twenty pounds, cxx /. 

49. Of St. Stephen ff^albrooiy and St. Bennet Sheerhoggy one hun- 
dred pounds, c /. 

50. Of St. Swythiny and St. Mary BothaWy one hundred and forty 
pounds, cxl/. 

51. Of St. Vedajly alias FoJlerSy and St. Michael ^4erny out hun* 
dred and fixty pounds, clx /. 

« 

The rate- m. Which rcfpeflive fums of money to be paid in Jieu of tythes 

be paid, be. within the fdid re fpei^ive parillics, and afleficd i^s iicrcin-after is 

dirc£ledt 
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freSed, (hall be, and continue to be cftcemed^ deemed, and taken, 167c* 
(oall intents and purpofes,. to be the refpedive certain annual main- ■ m 

teoince (over and above glebes and perquiGtes, gifts and hequefts, ^^^*^^^u 
to the refpeilive parfon, vicar, and curate, of any f arilli for the and be- 
tim^ being, or to his or their refpe£live fuccefTors, or to other perr> ^"^ 
(bos for his or their ufe) of the faid refpefiive parfons, vicars, and 
contes, who (hall be legally inftituted, induced, and admitted into 
the itfpedlive pariOies aforefaid. 

IV* And that the faid feveral fums of money for tythes, may he Who to 
Bore equally afleflfed upon the feveral houfes, buildings, and all j^^^cnri. 
other hereditaments whatfoever, within all the faid refpeitiye pa- ^^ whpi. 
rilhcs ; be it enafied by the authority aforefaid, that the aldermdii 
of fuch refpeQive ward or wards within the faid city, wherein any 
of the faid pariflies refpe6lively lie, and his or their deputy or dc»> 
puties, and the common council-men of fuch refpe8ive ward or 
Wards, with the churchwardens, and one or more of the parifhion* 
en of fuch refpedive pari(h, wherein the maintenance aforefaid is re- 
fpedively to be a(re(red, to be nominated by fuch iefpe£live alder* 
tnao, deputy, common-councilmen, and churchwardens, or any 
Swe of them, whereof the aldelrman or his deputy to be one, (hall at 
feme convenient and feafonable time before the twentieth day of 
May^ in the year of our Lord God one thoufand fix hundred and 
feventy-one, affemblc and meet together in fome convenient place 
widiin every of the. refpe£live parilhes, in fuch refpedive ward 
wherein the maintenance aforefaid is to be afle(red ; and they or 
the major part of theoi fo afTembled, (hall proper tionably a(refs upon 
all houfes, (hops, warehoufcs, and cellars, wharfs, keys, cranes, 
water-houfes, (which water-houfes fhall pay in thejr refpe£live 
parilhes where they 4and, and not elfewhere), and tofts of 
ground, (remaining unbuUr), and all other hereditaments whatfo* 
ever, (except parfonagc and vicarage houfes), the whole refpe£live 
fum by this a£l appointed, or fo much of it as is more than what 
each impropriatpr is by this a£l enjoyned refpe(9ively to allow, in 
the moft equal way that the faid alTeflbrs, according to the heft of 
their judgements, can make it ; which faid alfefTments (hall be made 
and finifhed before the fopr and twentieth day of July then next en- 
fuing. 

V. And be it further enafled by the authority aforefaid, that if l/any va» 
any variance or doubt (hall happen or arife about any fum fo Sifftffcd up"" the ^ 
as aforefaid, or that any parilhioner or parifliioners, or owner or *^<^ffn>cn"» 
pwners of any l^oufei (bop, warehoufe^ or cellar, wharf, key, teriuiu«u, 

F 4 crane. 
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crane,' water-houre, toft of ground, or other hereditament within 
any of thejfaid parifhes, ihall find himfeif or themfelves aggrieved 
by the affefling of any fum or fums of -money, in manner and form 
aforefaid, that then upon complaint made by the party or parties 
aggrieved, to the lord mayor and court of aldermen of the faid city, 
"within fourteen days after notice given to the party or parties at 
fefled, of fuch afleflmcnt made, the fafd lord mayor and court of 
aldermen furamoning as v^xll the party or parties aggrieved, as the 
alderman and fuch others as ma^e the faid afTefTment, (hall hear and 
determine the fame in a fummary way, and the judgement by them 
given fliall be final, and without appeal. 

VI. Provided always, and be it enabled, that any aflcfTmcnt or 
rate to be made or laid by virtue of this ad, (hall or may in all or 
any the pari fhcs aforefaid, in like manjier, be reviewed, or altered, 
pr laid again within three months after the twenty-fourth day of 
yune one thoufand fix hundred and fcventy-four, according to the 
aforefaid rules, and any fuch afrcffment or rate (hall or may be again 
reviewed, or rc-anc(red, within three months after the twenty- 
fourth day of yuwy in the year of our Lord one thoufand (tx hun- 
dred eighty-one ; and that all and every fuch new afTeflinent and 
rate (hall be liable to the like appeals, as aforcraid, and fball be coU 
le8ed, levied, and paid, as any other ^Se{ia^ent or rate mentioned 
in this aft, may or ought to be. 

• VII. And if the faid alderman, deputy, common coi^ncilmen, 
and parifhioner or parifhioncrs fo appointed as aforefaid, (hall, after 
fummons and requeft made in that behalf unto them, by the lord 
mayor and court of aldermen,- or the incumbent or incumbents of 
any of the faid refpeSive parilh or parifhes, refufe and negleft to 
meet and make fuch afrcffinents as aforefaid, then it (hall and may 
be lawiul to and for fuch perfon or perfbns as (hall be thereunto 
authorized and required by the faid lord mayor and court of alder- 
men, to make fuch afTc^fment, as by the faid aldermen, deputy, 
common-councilmcn, churchwardens, parifliioner or parifhioncrs 
aforefaid, (hould or ought to have been made. 

VIII. And be it further enaflcd by the authority aforefaid, that 
the faid a(Ie(rQrs within ten days after fuch afFcTnicnts made, and 
the rcfpeflivc appeals (if any be) determined, fhall make three 
tranfcripts thereof in parchmrut, containing the refpeflive fgms ti> 
be payable, or appointed to be paid out of all and every the pre- 
mifes within fuch refpcQivc pariih, and fubfcribe the fame under 
their hands, and within twenty days after fuch fubfcription, as 

f aforefaid| 
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afarelaid, one of the faid tranfcripts (hall be returned to the lord 1670. 

mayor of the city of London^ to be kept and prcferved by the faid ■ 

lord mayor, in and among the records of th^ faid city, for a perpe- °"*^ ^^^ 

(ual ooemorial thereof ; and another of the faid tranfcripts (hall be t^ i^^rd 

fdurned into the regiftry of the lord bifhop of London^ to be kept JhJr^o thlT* 

and preferved, as aforefaid ; and the other of the faid tranfcripts ^^^f *![ 

ihall remain and be kept in the veftry of fuch refpe£live pariOi, for rrgiftry, the 

, . , c r * y Other to re- 

a perpetual memorial, as atorelaid. ,^ain {„ the 

IX. And for the furer and better payment of the faid rcfpeftivc ^*^^'T^* 
foms of money fo to be affeffed and taxed towards the railing of fame money 
the faid maintenance of the refpeSive parfons,' vicars, and curates ^*^ ^^^^ 
of the faid refpedive pariflies, as aforefaid ; be it further ena8ed by wfaom. 

the authority aforefaid, that all and every fuch refpedive fum and 
fums of money fo to be afleffed and taxed, as aforefaid, towards 
the raifing of tlie faid maintenance of the faid refpcAive parfons, 
ficars, and curates, of the faid refpedtive parilhes, fliall be paid to 
the faid refpe£live parfons, vicars, and curates, and their fucceffors 
refpedivcly, at the four moll ufuai feails ; (that is to fay), at the 
annunciation of the bleOed virgin Mary^ the nativity of St. y<fhn 
Baptifty the fcafi of St. Michael the archangel, ^nd the nativity of 
our Biefled Saviour, or within fourteen days after each of the feafls 
aforefaid, by equal payments ; the refpe£live payments thereof to 
begin and commence only from fuch time and times as the incum- 
bent or incumbents of fuch refpe£live parifh (hall begin to officiate 
or preach as. incumbent or parfon in the refpedive church belong- 
ing to fuch refpefiive parifh, or in fome other convenient place or 
places in fuch refpcdlive parifh Or parifhes, to be nominated or ap- 
pointed by the lord bifhop of London for the time being, or by the 
archbilhop of Canterbury^ in any place within his peculiais. 

X. And in any parifh or parifhes where any impropriations be, Impropria- 
be it enafled by the authority aforefaid, that all and every the im- thc*famc^aj- 
propriator or impropriators of any of the faid parifhes, fhalfpay and *?^**i^?. 
allow what really and bona fide they have ufed, and ought to pay fore the hre. 
and fatisfie to the refpe£livq incumbeni of fuch rcfpeflive parifh, 

at any time before the faid late fire, and the fame fhall be efleemed 
and computed as part of the maintenance of fuch incumbent ; not- 
withftanding (bis a^» pr ^liy claufe or matter, or thing therein 
contained* 

XL And be it further enabled by the authority aforefaid, that u^n^n re- 
jf any the inhabitants in ?my refpeftive paiifh or parifhes as afore* rocnt°^how' 
(ad, (ball or do refufe or neglcfl to pay to the refpe61ive incum- w levy it. 

bents 
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1670. bents aforeraid> of any of the faid refpedlive parifbes, any fum ot 

■ ' ■ funis of money to him refpeftively payable, or appointed to be paid 

by this a£l, or any part thereof, contrary to the true intent and 

meaning of this a£^, (being lawfully demanded at the houfe 01 

houfes, wbarf, key, crane, cellar, or other premifes, whereout the 

fame is payable), that then it (hall and may be lawful to and for the 

lord mayor of the city of London for the time being, upon oath to 

be made before him of fuch rcfufal or negiedl, to give and grant 

out warrants for the ofHccr or perfon appointed to coiled the f^me, 

with the afTiftance of a conftable in the day-time, to levy the fame 

tythes or fums of money fo due, and in arrear and unpaid, by dif- 

trefs and fale of the goods of the party or parties fo refufing or neg- 

le8ing to pay, relloring to the owner or owners the overplus of 

fuch, goods, over and above the faid arreais of the faid monies ib 

due and unpaid, and thereafonable charges of making fuchdiftrefi, 

which he is to dedud out of the monies raifed by fale of fuch goods. 

If the lord XII. Provided always, and be it enafled, that in cafe the lord 

fUfe to exc- mayor, or court of aldermen, (hall rcfufe or negleft to execute any 

cute thi» ^f ti^e refpedive powers to them by this a£l granted, or to perform 

Ml, then rii* !•• #*• 

who are tp- all and every fuch thmg relatmg either to the affelTmg or levying 
ewctote it ^^ ^^^ refpeftive fums aforefaid, as they arc by this aft authorized 
and required to perform, that then it (hall and may be lawful for 
the lord chancellour, or lord keeper of the great feal of England for 
the time being, or any two or more of the barons of his maje(ly*s 
court of exchequer, by warrant or warrants under his or their re- 
fpeAivc hands and feals, to do and perform what the faid lord mayor 
and court of aldermen, according to the true intent and meaning 
of this prefent a6t, might or ought to have done, and by fuch war- 
rant, either to impowcr any perfon or perfons to make the refpec* 
five afTefTmcnts as aforefaid, or to authorize the refpe6live officers 
or perfons appointed to colle£l the fums aforefaid, to levy the fame 
by diftrcfs and fale of the goods of any perfon or perfons that (hall 
reiufe or ncg!c£l to pay the fame, in manner and form aforefaid. 

XIII. Provided always, and be it enabled, that where any of 
the parifhes witliin the faid city have, fince the late fire, by death 
or otherwife, become vacant, the furviving or remaining incumbent 
of the other parifh thereto united, or therewith confolidated^ 
fliall have and enjoy, and have like remedy to recover the tythes 
hereby fettled to be paid, as if he h^d been a61ually prefented, ad« 
mitted, inAitutcd, and indudled, into botl^ the faid parifhes, finco 
the union and confolidatioi) thereof.. 
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XIV. Provided always, that no court or judge ecclefiafiical or 1670. 
temporal, (hall hold plea of or for any the fum or fums of money ' ' ■■ 
he and owing, or to be paid by virtue of this aft, or any part ^."J^JJJj, 
rbereof, other than the perfons hereby authorized to have cogni- <kaii hold 
pnct thereof; nor (hall it be lawful to or for any parfon, vicar, SutyaHfi?/ 
cnrate, or incumbent, to convent or fue any perfon or perfons af- "^" ^^ 
iefled as aforefaid, and refufing or negleding to pay the fame in 
any court or courts, or before any judge or judges, other than what 
are authorized and appointed by this ad, for the hearing and deter- 
mining of the fame, in manner aforefaid. 

XV« Provided always, that it (hall and may be lawful to and for An exeep* 
the warden and minor canons of Saint PauVs church London^ par- crcgMies^ 
fon and proprietort of the refiory of the pari(h of Saint Gregory ^J^J^' ^ 
aforefaid, to receive and enjoy all tythes, oblations, and duties, 
arifing or growing due within the faid pariQi, in as large and be* 
neficial manner as formerly they have, or lawfully might hava 
done \ any thing herein to the contrary notwithfianding. 



Stat. 7 & 8 W. III. c. 6. A. D. 1696. 

An A£l for the more eafy Recovery of Small Tythes. 

f COR the more eafy and effe£lual recovery of fmall tithes, and Continued 
' the value of them, where the fame (hall be unduly fub(tra3ed 7 years bv 
• and detained ; where the fame do not amount to above the yearly 'o & n w. 
f value of forty (hillings from any one perfon i* be it enafied by andperpr* 
fhe king*s moft excellent majefly, by and with the advice and con- ^"JJ'^ ^^^^ 
fent of the lords fpiritual and temporal, and commons, in this pre- ^' '^' ^ *- 
iknt parliament aflembled, and by the authority of the fame, that 
sll and every perfon and perfons (hall henceforth well and truly 
let out and pay all and (ingular the tithes, commonly called Small 
Tythes, and compofitions and agreements for the fame, with all 
offerings, oblations, and obventions, to the feveral re£lors, vicars, 
and other perfons, to whom they are or (hall be due, in their feve* 
fal pariOies within this kingdom of Englandy dominion of IVales^ 
and town of Berwick upon Tweed, according to the rights, cuftoms, 
fnd prefcriptions, commonly ufed within the faid pari(hes refpec- 
tively ; and if any perfon or perfons (hall hereafter fubftrad or Small tirhff 
withdraw, or any ways fail in the true payment of fuch fmall "^^Xlys af- 
tithes, offerings, oblations, obventions, or compofitions as aforefaid, ^^ ^^^Mjad, 
by the fpace of twenty days at mod after demand thereof^ then it 
' 9 (hall 



I't 
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1606. ^^^^ ^"^ '^y ^^ lawful for the perfon ox perfons, to whom the 

■ fame (ball be due, to make hl$ or their complaint, ia writing, unto 

lawful to i^Q Qj[ more of bis maicfty*s iufticc* of the peace within that 

complain to ... j y j r 

2 jufticcs, county, riding, city, town corporate, place, or divifion, where the 

,jj " ' (ame iBiall grow due ; neithef- of which juftices of peace is to be 

patron of the i:hurch or chapel whence the faid tithes do or (hall 

arife, nor any ways imcrciitrd in fuch tithes, offerings, oblations, 

obvcntions, or compoGdons aforelaid. 

who may H- And be it further enaClcd by the authority aforefaid, that if 

ihr"2rfont ^^^^^^^^ ^"y f"^^ ^■' cotnplaint {hall be brought to two or mgrc 

compUiiicd juftices of the peace as aforefaid, concerning fraall tiihes, offerings, 

defatih of obUtions, obventions, or compofitions as aforefaid, the faid jufiices 

Setcrroiiir ^^^ hereby authorized and required to furamon, in writing under 

thecom* their hands and feals, by reafonable warning, every fuch perfon or 

give allow- perfons again ft whom any complaint (hall be made as aforefaid; 

«!ft*Toi* 2"^ ^f^^^ ^'* orlheir appearance, or upon default of their appear- 

exceeding ancc, the faid warning or fummons being proved before them upoQ 

oath, the faid juftices of peace, or any two or more of them, (hall 

i proceed to hear and determine the faid complaint, and upon the 

proofs, evidences, and feftimonies, produced before them, (hall, in 

writing under their hands and feals, adjudge the cafe, and give 

fuch reafonable allowance and compenfation for fuch tithes, obla« 

tions, and compo(itions fo fubftrafied or withheld, ^ as they (haH 

judge to be juft and reafonable, and alfo fuch cofts and charges, not 

exceeding ten (hillings, as upon the merits of the caufe (hall appear 

juft. . 

On refufai HI. And be it further enabled, that if any perfon or perfons 

AiyTafrcr^ (ball rcfufeor negle£i, by the fpace often days after notice given, to 

"'^ rt^M ^^ pay or fatisfy any fuch fum of money, as upon fuch complaint and 

&c may proceeding (hall, by two or more juftices of the peace, be adjudged 

aftcr**3 days 2IS aforefaid, in every fuch cafe, the conftables and churchwardens 

fame^'and ^^ ^^^ ^^'^ parifh, or one of them, (hall, by warrant under the 

r^tisfy the hands and feals of the faid juftices to them direfied, diftrain the 

charges, goods and cliattels of. the party fo refufing or neglcfling as afore* 

rendering faid, . and after detaining them by the fpace of three days, in cafe 

plus. ihe faid fum fo adjudged to be paid, together with leafonablc 

charges for making and detaining the faid diilrefs, be not tondrcd 

or paid by the faid pany in the mean time, (hall and may make 

publick fale of the fame, and pay to the party complainfng (b 

, UiUth of the money arifing by fuch falp, as may fatisfy the faid 

fugi 
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fftim fo adjudged, retaining to tHemfelves fuch real'onable charges 
^or making and keeping the Taid diftrefs, as the faid juftice (hall 
mhink fit, and (hall rc^nder the overplus (if any be) to the owner. 

IV. Provided always, and be it enacted, that it (hall and may Juftices ro 
\)C lawful for all juftices of peace, in the examination of all mat- anoatb. 

ters offered to them by this dt\^ to adminifter an oath or oaths to 
any witnefs or witnefles, where the fame (hall be necclFary for their 
information, and for the better difcovery of. the truth. 

V. Provided alfo, and be it ena£ied, that this a6i, or any thing Nortorx- 
herein contained, (hall not extend to any tithes, oblations, pay- Londw* 
inentt, or obventions, within the city of Londoriy or liberties thereof, "J*' *"y 
nor to any other city or town corporate where the fame are fettled wife ferried 
by any aft of parliament in that cafe particularly made and provided, maf"*"' 

VI. Provided alfo, and be it ena£led, that no complaint for or Nocom- 
conceming any fmall tithes, offerings, oblations^ obventions, or i'*^'"^ f*> *»«> 
compofitions hereafter due, (Iiall be heard and determined by any madewithim 
juftices of the peace, by virtue of this aft, unlefs the complaint ^^^^^ 
ihall be made within the fpace of two years next after the times that 

tlie fame tithes, oblations, obventions, and compofitions, did bcw 
come due or payable; any thing in this a£l contained to the con- 
trary notwithflanding. 

VII. Provided alfo, and be it enafled, that any pcrfon finding PcrfoB$ aj- 
him, her, or themfelves aggrieved by any judgement to be given .?"p^'mo** 
by any two juflices of the peace, (hall and may appeal, to the next ^^'^ Sefliont, 
general quarter feffions to be held for that county, riding, city, dctfrmine 
town corporate or divifion, and the juftices of the peace there pre- "^ '"^^ff* 
Tent, or the major pari of tliem, (hall proceed finally to hear and 
determine the matter, and to revcrfc the faid judgment, if they 

(hall fee caufe ; and if the juftices then prefcnt, or the major part If judgment ' 
of them, (hall find caufe to confirm the judgment given by the cdj'juiticT!" 
firft two juftices of the peace, they (hall then decree the fame by togivc coiu. 
order of fcflTions, and (hall alfo proceed to give fuch cofts againft the 
appellant, to be levied by diftrefs and fale of the goods and chattels 
of the faid appellant, as to them (hall fcem juft and reafonable ; 
and no proceedings or judgment had, or to be had by virtue of this No judg« 
aft, Ihall be removed or fnperfeded by virtue of any vfut oi certio-^ Tcmlxce. 
rarii or other writ out of his majefty's courts at fFeJimirifier^ or 51",^^^'^'^ 
any other court whatfoever, unlefs the title of fuch tithes, obia- qucftioa. 
ttons, or obventions, (hall be in queflion ; any law, fiatute, cuf- 
tom, or ufage, to (he contrary notwithftanding. 

VIII. Pro- 
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Vni. Provided always, and be it cnaded, that where any pdf'i 
fon or perfons complained of for fubftrading or withholding znf 
fmall tithes, or other duties aforefaid, (hall before the juftices of 
the peace to whom fuch complaint is made, in fid upon any pre<^ 
fcription, compoiition, or modus decimandi^ agreement, or title, 
whereby he or (he is or ought to be freed from payment of the 
faid tithes, or other dues in queftion, and deliver the fame in writ^^ 
ing to the faid juftices of the peace, fubfcribed by him or her, and 
(hall then give to the party complaining reafonable and fufficient 
fecurity, to the fatisfadion of the faid juftices, to pay all fuch 
cofis ,and damages,, as upon a trial at law to be had for that pur- 
pofe, in any of his majefty's courts having cognizance of that mat* 
ter, (hall be given againft him, her, or them, in cafe the faid pre* 
fcription, compofition, or modus decimandt^ (hall not upon the faid 
trial be allowed ; that in that cafe the faid juftices of the peace 
(hall forbear to give any judgment in the matter ; and that then 
and in fuch cafe the perfon or perfons fo complaining (hall and may 
be at liberty to profecute fuch perfon or peffons for their faid fub* 
flraflion in any other court or courts whatfoever, where he, 
(he, or they might have fued before the making of thisaS ; any 
thing in this a£l to the contrary notwitiiftanding. 

IX. And be it further ena61ed by the authority aforefaid, that 
every perfon and perfons, who (hail by virtue of this zfk obtain any 
judgment, or againft whom any judgment (Iiall be obtained, before 
any juftices of the peace out of fefTions, for fmall tithes, obla- 
tions, obventions, or compofitions, (hall caufe or procure the faid 
judgment to be inroUed at the next general quarter fe(Gons to be 
holden for the faid county, city, riding, or divi{ion ; and the 
clerk of the peace for the faid county, city, riding, or diviGon, is 
hereby required, upon tender thereof, to inroll the fame ; and that 
he (hall not a(k or receive for the inroUment of any one judgment 
any fee or reward exceeding one (hilling ; and that the judginent 
fo inrolled, and fatisfa£lion made by paying the fame fum fo ad- 
judged, (hall be a good bar to conclude the faid re£lors, vicars, and 
other perfons, from any other remedy for the faid fmall tithes, ob- 
lations, obvpntions, or compofitions, for which the faid judgment 
was obtained. 

X. And be it further ena£led by the authority aforefaid, that if 
any perfon or perfons, againft whom any fuch judgment or jiidg« 
ments (hall be had as aforefaid^ (hall remove out of the countyv 

riding. 
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riding} cit)') or corporation, after judgment had as aforefaid^i and 1696. 
before the levying the fum or fums thereby adjudged to be levied, ■ 
the jullicca of the peace who made the faid judgment, or one of Jufti^^^*j[ 
them, (ball certify the fame, under his or their hands and feals, to warrant 
anyjuftice of peace of ilich other county, city, or place, wherein the.fum adr 
the laid perfoa or perfons Oiall be inhabitants ; which faid juAice J"^s^ 
is hereby authorized and required, by warrant under his hand and 
leal,to be direAed to the conftables or churchwardens of the place, 
or one of them, to levy the Aim or fums fo adjudged to be levied 
as.aforefaid, upon the goods and chattels of fuch perfon or perfons, 
ai fully as the faid other juftices might have done, if he, (lie, or 
they had not removed as aforcfaid ; which (hail be paid according to 
the faid judgment. 
XL Provided always, and be it enaQed, that no vicar or other ^°>^'' ^'^^'^ 

. . to he reco- 

perfoa (hall have remedy to recover fmall tithes, or other dues vercd before 
aforelaidy which became or were due before the making of this afi» Idod.^*'^' 
ttnleis copnplaint be made to the juftices of the peace in form afore- 
faid, before the firft day of O^obtr^ which (hall be in the year of 
our Lord one thoufand (ix hundred ninety.(]x. 

XIL And it is hereby declared and ena&ed, that the faid juf- Joft'cn 
tlces of the peace, who (hall hear and determine any of the matters cods nut 
aforefaid, (hall have power to give cofts, not exceeding ten (hil- ***^^**^"'^ 
lings, to the party profecuted, if they (hall find the complaint to 
be falfe and vexatious ; which cods (hall be levied in manner and 
form aforefaid. 

XIII. Provided alfo, and be it further enabled, that if any per- If the plain- 
hn or perfons (hall be fi»ed for any thing done in execution of this fuir, perfo*^ 
ift, and the plainti{r in fuch foit (hall difcontinue his ailion, or ^^^^ ^*^* 
be nonfuir, or a verdid pafs againft him, that then, in any of the ^^^^** 

faid cafes, fuch perfon or perfons (liall recover double cofts. 

XIV. Provided always, that any clerk, or other perfon or per- Suits f^jr 
Ions, who (hall begin any fuit for recovery of fmall tithes, obia- exceeding 
ttonsy or obventions, not exceeding the value of forty (hillings, in Jo^^g***' 
his majefiy's court of exchequer, or in any of the eccleftaftical courts, ^y ^* ^^ 
fhail have no benefit by this a£l, or any claufe in it^ for the fame 

0iatter for which he or they have fo fued. 

XV. Provided always, and be it further enafied, that this zSt Aa to coa<% 
fliatl continue for the fpace of three years, and from thence to the yewt. 
cod of the next le{Bon of parliament^ and no longer. 



State 
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• 

1696. 



Stat. 7 & 8 W, III. c, 34. A. D. 16-6. 



Quaken IV. XT7HEREAS by reafoiT of a pretended fcriiple of confciencff 
ny thL? quakers do refufe to pay tythes and church-rates, be \t 

or chufch ena£led by the authority aforefaid, that wheie any quaker fliali rc" 
fufe to pay, or compound for bU great or fmall ly thesi or to pay 
any church-rates, it Qiall and may be lawful to and for the two^ 
next juftices of peace of the fame county, (other than fach 
juftice of the peace as is patron of the church or chapel Vrhenccr 
the faid tythes do or (hall arife, or any ways interefted in the fai<t 
tytbes}, upon the complaint of any parfon, vicar, farmer, or pro- 
prietor of tythes, churchwarden or churchwardens, who ought to 
have, receive, or coIle£l the fame, by warrant under their hands 
and feals, to convene before them fuch quaker or quakers negleS- 
ing or refufing to pay or compound for the fame, and to examine 
jiiilicejon upon oath, (which path the faid juDices are hereby empowered to 
is due, may adminifler), or in fuch manner as by this afi is provided, the truth 
^1^ P*^' and juftice of the faid complaint, and to afcertain and flaie what is 
due and payable by fuch quaker or quakers to the party or parties 
complaining, and by order under their hands and feals to dirc£i and 
appoint the payment thereof, fo as the fum ordered, as alorefaid^ 
On refuraiy do not exceed ten pounds ; and upon refufal by fuch quaker or qua- 
diHre^. ^ ^^^ ^^ P^Y a^ccording to fuch order, it (hall and may be lawful to 
and for any one of the faid juftices, by warrant undei* his hand 
and feal, to levy the money thereby ordered to be paid, by diftrefs 
and fale of goods of fuch offender, his executors or admiiuftratorSf 
# rendring only the overplus to him, her, or them, necefTary charges 
of di draining bemg thereout iirft dc^ufled and allowed by the faid 
Pcrf n% juftice ; and any pcrfon finding him, her, or themfelves, aggrieved 
mlvTppeal ^Y ^^Y jti^gtient given by fuch two juftices of the peace, (hall and 
rothcquar- may appeal to the next general quaiter fe(rions to be held for the 
who are * county, riding, city, liberty, or town corporate; and the juftices 
deurAiae. ®^ ^^^ peace there prefcnt,tor the major part of them, (hall proceed 
finaljy . to hear and (fetermine the matter, and to reverfe the faid 
ir judsment judgment, if they (hall fee caufc ; and If the juftices then prefect, 
be coan* ^^ ^y^^ major part of them, (hall (ind caufe to continue the judg* 
gWccofts* ment given by the firft two juftices of the peace, they fiiall then 
decree the fame by or<ler of fe(rions, and (hall alfo proceed to give 
fuch cofts againft the appellant, to be levied by diftrefs and falc of 
the goodi and chattels of the faid dppellai(t> as to them (hall feem 

juft 
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« 

fad and reafonable ; and no proceedings or judgment had or to be 1696. 
had by virtue of this aft, (ha!! be removed or fupcrfedcd by any ^ 

writ oicertiGrari^ or oihcr writ out of his majelfly's courts z^ffejl- n^Mtobe ' 
mnpr^ or any other court whatfoeVer, unlefs the title of fuch f«P«rCBded. 
tythes (hall be in queftion. * 

V. Provided always, that in cafe any fuch appeal be made as No diitrvft 
•fortiaid, no warrant of diftrefs fhall be granted until after fuch ap- ^[^^^SftldT 
peal be determined. 

VII. Provided, that this aS (hall continue in force for the fpace 
of fevcn years, and from thence to the end of the -next feflion of 
parltarocnt, and no longer. [Extended ts all ecckftajllcal dues^ by 
1 G.I. f. 6. § 2.] * . 



Stat. II & 12 W. III. c. 16. A. D. 1699. ^ 

: An Aa for the better afcertaining the Tythes of Hemp and 

Flax, 

* TIT'HEREAS an aft, made in the third year of the reign of PtwmWr; 

his majefly and the late queen, iniiiulcd, An a6l for the bet* C«p. 3. 
' ter efcextaining the tithes of hemp and flux ^ was made to continue 

• but for feven years^ and to the end of the next fefiion of par- 

• liament after fuch term ended, and is now expired : and whereas 
' the faid aft hath by experience been found vciy uCeful and ne- 

* ccfLry ;* be it therefore enafled by ihc king's mo ft excellent ma- 
jefly, by and with the advice and confent of the lords fpiritual 
f<]d temporal, and commons, in this preferit parliament aircmbled, 

ind by the authority of the fame, that, from and after the five and Ground 
^«^cntieth day of March^ which (hall l)e in the year of our lord one flax or 
•houfand fevcn hundred, all and every perfon or perfons, who (hall pli2*3*J^r 
fowr or caufe to be fown any hemp or flax in any parifli or place in acre, 
the kingdom of England^ dominion of ffaUs^ and town of Berwick 
ufm Tweedy (hail pay or caufe to be paid to every parfon, vicar, 
or impropriator of any fuch parifli or place, yearly and every year, 
the fum of five (hillings, and no more, for each acre of hemp and 
flax fo fbwfi, before the fame be carried off the ground, and fo 
proportionably for more or lefs ground fo fown \ for the recovery 
of which fum or fums of money, the parfon, vicar, orimpropria- 
tOTf (hall have the common and ufual remedy allowed of by the 
laws of the land. 

VOL. II* C II. Provided, 
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II. Provided) that this a<9,^ or any thing therein con tained* (hall 
not extend to chaige any lands difcharged by any modus decimarub^ 
ancient compofitiony or othcrwife difcharged of tythes by law. 

III. Provided always, that nothing herein contained (hall extend, 
or be conDrued to extend, to make any alteration in the right or 
manner of payment of tythes of flax and hemp to any ecclefiaftical 
perfon, incumbent of any parfonage or curacy, or to any impro- 
priator or body corporate, having or holding any impropriation, 
for fuch ground as hath at any time fince the fecond day of Februarf 
one thoufand fix hundred eighty- four, and before the fecond day 
of February one thoufand fix hundred ninety-one, been fown with 
fiax or hemp, and paid tythe in kind to fuch incumbent, impropria« 
tor, or body corporate, refpe£li\nsly, but that the fame fhall coilti- 
nue and be payable and paid, as fully and in fuch manner as for* 
meriy ; any thing in this a£t to the contrary notwithllanding* 

IV. Provided, tliat this law (hall continue in force for feven 
jfears, to be accounted from the faid five and twentieth day df 
Marcby and from thence to the end of the next fcffions of parlia- 
ment, and no longer. \jMadc perpetual by Stai. i G. I. Stat. 2. 

€. 26. $ 2.j 



Preamble. 



Stat. 31 G. IL c. 12. A.D. 1758. 

An h6L to encourage the Growth and Cultivation of Madder itl 
that Part of Great Britain called England^ by afccrtaiiang the 
Tythe thereof there. 

TT7HEREAS madder is an ingredient effentially ncceffary xH 
dyeing and callicoe printing, and of great confequence to 
the trade and manufaflures of this kingdom ; and may be raifed 
therein equal in goodnefs, if not fuperior, to any foreign mad- 
der : and whereeas the encouraging of the growth thereof in this 
kingdom, wiH be a faving of a very large fum of money, which 
is now paid for that commodity imported duty free from abroad; 
and Vfill alfo be a means of employing great numbers of poor in 
the winter months: and whereas the afcertaining of the tithe of 
madder will be the grcatell means of encouraging the growth of 
that commodity in this kingdom :' may it therefore pleafe youf 
majcfly that it may be enadied, and be it ena8ed by the king'i 
mod excellent majcfly, by and with the advice and confent of th6 
lords fpiritual and temporal, and commons, in this prcfent parliat* 

ment 



31 GEORGE 11. 83 

toent aflembled, and by the authority of the fame, that, from and 1758* 
iftcr the firft day of Auguifl^ which will be in the year of our Lord — — • 
onethoufand fevcn hundred and fifty-eight, all and every pcrfon pny 5$. per 
aodperfons who (hall plant, grow, raife, or cultivate, or caufc to »<•«,' tithe; 
be planted, grown, raifed, or cultivated, any madder in any parifh 
or place within chat part of Creai Britain called England^ (hall 
pay, or caufe to be paid, to every parfon, vicar, curare, or impro- 
priator ojf any fuch pariih or place, the fum of five fiiillings, and 
no more, yearly, and every year, for each acre of madder fo plant- 
ed, grown, raifed, or cultivated, and fo proportionably for more 
or lefs ground fo planted or cultivated, in lieu of all manner of 
titbc of riiadder ; for the recovery of which fum or fums of money, . 
the parfon, vicar, or impropriator, fliall Iiave the common and 
urua) remedy allowed of by the laws of this realm. 

II. Provided always, and be it enaQcd by the authority afore- and not to 
faid, that no madder (hall be carried off the ground en which it {'j*, JftTc be* 
grows, before the fum or fums of money herein-bcfore diredled to P^**** 
betaken in lieu of tithes^ be paid to the pcrfon or perfons refpec- 

tivcly entitled to receive the fame. 

III. Provided alfo, that this aft, or any thing herein contained, ^f „T '° 
Ihall not extend to charge any lands difcharged by any modus de- 1^"^^ dir- 
xlmandiy ancient compofition, or other difchargeof tithes by law* tithes^ &c.* 

IV. Provided alwa)^, and be it ena£led by the authority afore- and :o be in 
tid^ that this aQ (hall continue and be in force for the fpace of yean/* 
fourteen years, and (rom thence to the end of the then next 

fcflion of parliament, and no longer. [Continued by 5 G. 3^ 

Slat. 5 G. III. c. 17. A. D/1765. 

An Aft to cotifirm all Leafes already made by Archbifliops and 
Bi(hopsi and other tcclefiaftical Perfons, of Tythes and other 
Incorpoi'eal Herfeditaments, for One, Tvvo^ or Three Life or 
Lives, or Twenty-one Yfears ; arid to enabll? them to graht fuch 
Leafes^ and to bring AflionS of Debt for Recovery of Renti 
ttferved and in Arrear on Leafes for Life or Lives. 

* XXTHEREAS it may be doubtful j whether, by the laws now in R^anWe; 

* being,. archbi(hQps or bifhops, matters and fellows, or any 

* other head and members of colleges or halls, deans and chapters^ 

* prcccntQni prebeDdaries> matters iind guardians of hofpitalfe, or 

Q a « any 
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any other perfon or perfons having any fpiritual or cccIcfiallicaF- 
promotions, heretofore had, or now have, any power to make or 
grant any leafe or leafes of tythes, or other incorporeal heredita- 
ments only, which lie in grant and not in livery, for onc^ twor- 
or three lives, or for any term or terms of years not exceeding- 
twenty-one years, although the ancient rent or yearly fum i» 
thereby mentioned to be referved, and all other requifites pre- 
fcribed by the a£l« of parliament now in being to that end,, or 
any. of them, were or are juflly and truly obfcrved and performed, 
by reafon that there is generally no place wherein a diftrefs can 
be^had oi* taken for fuch rent or yearly fum ; and it may be alfo 
doubtful whether, in cafes of fuch lea{<.*s for life or lives, there 
is any remedy in law for fuch ecclefiaHical or other perfons, by 
a£lion of debt or other wife, for recovering the rent or yearly 
fum due and in arrear which is mentioned to be referved oa fucb 
leafes for life or lives : therefore, for obviating all doubts touch* 
ing the fame, and enabling the faid archbKfaops and biOiops, 
maftcrs and fellows, or other heads and members of colleges or 
halls, deans and chapters, precentors, prebendaries, mafters and 
guardians of hofpirals, and other ecclenaftical perfons, to make 
valid leafes of fuch their incorporeal hereditaments, and to reco- 
ver the rents or yearly fum mentioned ta be referved oa- any 
leafes by them already granted, or to be granted, for onc^ two> 
or three lives, as aforcfaid ; and alfo to make good and e%Aua^ 
all fuch leafes as have already been granted by them, or any of 
them '/ may it pleafe yotjr majefty that it may be ena£led, and 
be it enaclcd by the king's raoft excellent majcfty» by and with the 
advice and confent of the lords fpiritual and temporal^ and cooh- 
mons, in this prcfent parliament ailcmbled, and by the authority of 
the fame, that all leafes for one, two, or three lite or lives, or any 
term not exceeding twenty-one years, already made and granti^d, Of 
which fhall at any^time, from and after the pafling of this a61, be made 
or granted, of any tythes, tolls, or other incorporeal hereditaments, 
folcly, and without any lands, or corporeal hereditaments, by any 
archbifhop or bifhop, mafter and fellows, or other head and mem* 
bcrs of colleges or halls, deans and chapters, precentors, preben- 
daries, maflcrs and guardians of hofpitals, and every other- perfon 
and perfons who are enabled by the fevcral flatutes now in being, 
or any of them, to make any leafe or leafes for one, two, or three 
life or lives, or any term or number of years, not exceeding 
twenty-one years, of any lands, tenements) or other corporeal he* 

9 reditaments. 
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ffJhamciTts, fhall be, and are hereby deemed and declared to be, as 17^5* 
good and effedual in law againft fuch archbiOiop, bifliop, mailers, - - • —^ 
and fellows, or other heads and members of colleges or halls, deans 
aod chapters, precentors, prebendaries, maflers and guardians of 
hofpitals, and other perfons fo granting the fame, and their fuccef- 
ibis, and every of them, to all intents and purpofes, as any Icafe 
or leafes already made or to be made by any Aich archbifhop or . 
bifliop, mailer and feHows, or other heads and members of colleges 
or halls, deans and chapters, precent6rs, prebendaries, mailers and 
guardians of h^pitals, and other perfons having fpiritual promotion, 
of any lands or other corporeal hereditaments now are, by virtne as thoU 
of the ftatttte of the tiiirty-fecond year of king Henry the^eighth, f-^?^ J^ 
or aoy other flatute now in being ; any taw, cuftom, or ufage, to ^^ 3^ Uea. 
ths contrary thereof in any wife notwithfianding. 

II. Provided always, that nothing herein contained (hall extend, Maftcrs ai^d 
or be conllrued to extend, to enable any mader and fellows, .or colleges^ 
other head and members of colleges or halls, deans and chapters, ^c-^^i^^^^'^^ 
preceDtors, prebendaries, maflers and guardians of hofpitals, qr ing leaics 
olbcf ecdefiaRlcal perfons as aforefaid, to grant leafes for any longer long "/rerr» 
or other terms than, by the loCal ftatutes of their fevcral founda- l!**" ^^^^^ 
tions, they are now refpefiiveiy enabled to do. allow. 

III. And be it further enaded and declared by the authority Anions 
aforefaid, that in cafe the rent or rents, or yearly fum or fums, re» j^^^ *JJ^ . 
fcrved or made payable in or by any leafe or leafes already made or recovery of 
to be made by any archbifliop or blfliop, mafter and fellows or fcrved Vnd 
odier bead and members of colleges or halls, deans and chapters, !" *"'J'**^ **** 
precentors, prebendaries, maflers and guardians of hofpitals, and iitc or livcf . 
every other perfon and perfons ib enabled to make leafes as afoic- 

faid for one, two, or three life or lives, or years, in purfuancc of 
the feveral a£ls of parliament already in being, or by this prefent 
aft, or any part thereof, (hall be behind or unpaid by the fpaceof 
twenty-eight days next over or after any of the days whereon the 
fame, by fuch leafe or leafes, now are or hereafter fliall or may be 
refervcd and made payable, then, and fo often, and from time to 
time, as it (hall fo happen, it fliall and may be la\^nl for fuch arch- 
tuQiop or bi(hop, mailer and fellows, or otlier head and members 
of colleges or halls, deans and chapters, prebendaries, precentors^ 
ipafiers and guardians of hofpitals, and other perfons fo making or 
granting, or having made or granted, fuch leafes as aforefaid, or 
their executors, adminiftrators, and fucccffors refpeflivcly, to bring 
fq adion or adljons of debt againfl the Icdee or Iclfccs to whom 
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t'^/6<. ^^y ^"^^ '^^'^ ^^ leafes for life or lives, or years, now are or her^« 
- after fball be made and granted> hiSf her, or their heirs, executort, 

adminiftrator^, or afTigns, for recovering the rent or rents which 
(hall be then due and iq arrear to aiiy fuch archbifhop or bifhops, 
inafters and fellows, or other heads and members of colleges o.r 
halls, deans, chapters, precentors, prebcnd4ries, roafter and guard, 
ians of holpitals, and other perfpn or perfons before mentioned, 
his or their executors, adminiOrators, or fucceffors, in fuch and 
(he fame manner, and as fully and effeflually to all intents and 
purpofcs, as any landlord or Icffor, or other perfon or perfons^ 
could or might do for the recovering of arrears of rent due on any 
leafe or leafes for life or lives, or years, by the laws now in being ; 
any law, llatute, ufage, or cufiom, to the contrary notwith- 
{landing. 

PublicK^a. ^^* -^"^ '^ ^* hereby further enaded and declared by the autho- 
rity aforefaid, that this a3 (hall be deemed and taken to be a pub«» 
lick a£l ; and fhall be judicially taken notice of as fuch, in aH 
courts of law and equity, without fpecially pleading the fame. 



A CATALOGUB 



>7 



CATALOGUE of MONASTERIES of the 
yearly Value of 200 1. or upwards, diflblved by 
the Statute of 3 i H. 8, and by that Means capable 
of being difcharged of Tithes. In which are 
the following Abbreviations : A. Abbey; P. Priory; 
C Auft. Canons of St. Auftin ; Bl. M. Black 
Monks ; Wh. C. White Canons ; Ben. Benedic- 
tines; Gilb.Gilbertines; Praem.Praemonftratenfes; 
Garth. Carthufians; Mon. Monks; Clun. Clu- 
niacks; Gift. Ciftertians; N. Nuns; T. in the 
Time of; ab. about the Year. The Catalogue i$ 
fxtrafted from Tanner's Notitia Monaftica *. 



BEDFORDSHIRE. 



Monafteriet, 


Order. 


Founded. 


Value. 




Elftow oHm Hcleneftow,'^ 






£• '- 


d. 


Elnftowe, or Alne- S 


Ben. 


T. W.Conqr. 


a84 12 


«»i 


ftowe A. - -J 










Dunftaple P. ^ . 


C. Auft. 


T. H. I. 


344 13 


31 


Warden A. - 


Cift. 


"35 


389 »6 


H 


Chickfand ?. ^ ^ 


Gilb. 


ab. 1 1 JO 


?ia 3 


S\ 


Newenham P. - - 


C. Auft. 


T. H. I. 


«93 5 


II 


Wobum A. - - - 


Cift. 


M45 


391 18 


7i 



BERKS. 

Abingdon A. ^ - Ben. ab. 670 2876 10 9 

BultcQiam, or Byfliam-T o a a -- 1? ttt ^o t 

Montague A. - .j'C.Auft. 13 E. III. 28511 of 

Jleading A. - - Ben. T. H. I. 1938 14 3I 



41 I refer CO that work in its bjghly improved llxte, as edited hj the very learned an4 
piout Dr. yamet Ndfmitk, vliofe virtues and talents have lately reconunendcd him to the 
«iifoIicitcd patronage of hii diocefan^ the bonpurable Dr. y^tmn Tcrie, the prefent bifhup 
of Ely, and procured him frum his lordfiiip the valuable reftory of Leveringron. This it 
fiot the otily yiftanc* of that amiable prelate's puiity and difiaterefttdncfi of moti\V ia 
ti^ Ifliiliibutlfo of his preferment. 

c 4 BUCK5. 
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BUCKS. 

Monuftcnes. Order. Founded! Value. 

Miflenden A. - * C. Auft. 1133 261 14 6p- 

Moflcle, Nuttlcy, or DeT 

Parcp Crcndon, or De V C. Auft. 1162 437 6 8^ 

Parco fuperThamam A. J 

^ Cdfe) °' .^"''"!}c.Aufl. T.E.I. 41616 4 

CAMBRIDGESHIRE. 



Ely P. (*) - - - Ben. ab- 970 


1084 


6 


9i 


Thorney, olim Ancorig A. Ben. 972 


4H 


12 


It 


Barnwell P. - - C. Auft. 1092 


256 


XI 

f 


.0^ 


CHESHIRE. 


* 






St. Werburg's A. ' - - Ben. 1093 


1003 


5 


IK 

1 


Combcrmerc A. - - Gift. 1 133 


225 


9 


7 


Vale Royal, or De ValleT ^.^ , ,^,>; 
Kegali A. {c) . •} ^ift. ab. 1266 


Si8 


»9 


8 


CORNWALL. 








Dodimn, olim Bofmanna-| ^ ^^„^ ^^^ ^^^ 


270 





u 


St. German's P. . - C.Auft. T.Eihelftan 


227 


4 


8 


Launcefton, dim Lanfta-"^ 








veton, i.e. Fanum S. s C. Auft. ab. 1^26 


3S4 





"1 


Stephani P. - -J 






1 


CUMBERLAND. 








Carliol P. - . . C. Auft. T. W. Rufus 


418 


3 


4i 


Holm Cultram A. - - Cift. 1150 


477 


»9 


3i 



(/i) This lod Edinrlon in Wilrfhirc n-crc houfcs o^ regulars within ihc meaning of 
31 H. 8. c. 13. though generally called colleges. 

(If) Omitied in the catalogues of fir Simon Dcggc, Dr. JVatfcn, biihop Gih/cm, and 
t)r. Surn, 

(0 J^i'g^ff having by mi Aakiiig the figure made the valuation of this houfe iiSL 
fi^^ JiifVcad of 518 1. it had not till now a place aniongt) the greaur monafteiiea. 

(d) i.e. M^ofio fDODachocuaa. Lebod. CoUefl. vol i. 75. 

DERBYSHIRE. 
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DERBYSHIRE. 

Mooafleries. Order, Founded. Value. 

DEVONSHIRE. 

Tavyftolc, or Tavcftock A. Ben. 
Plympton P. - - C. Auft. 

Hcrlland A. (e) - - C. Auft. 
HA. (/) - - - Cift. 
Juckfaftre, or ^uckfaft-l ^-jj ' 
Icigh A. - - -J 

Torr A. - - - Pracm. 

PunkefwellA. - - Cift. 

Newenham, or Neubap A. Cift. 

Rockland Monachorum, \ p. f« 
orBucklandA. {g) -/ ^'^^' 

DORSETSHIRE. 

^hirebnrn A. - - Ben. ab. 870 682 14 7f 

SbaLftefbvLTy^ilimScfptomBA. Ben^N. ab. 888 1166 8 9 

Middleton, or Milton A. (^) Ben. ab. 933 578 13 IX]| 

Cern, or Cernel] A. - Ben. T.Edgar 5^5 17 io| 



981 


902 s 


li 


I12X 


912 12 


H 


'. H. II. 


306 3 


n 


II4I 


373 10 


61 


II37 


468 II 


H 


1 196 


396 


It 


I20I 


294 18 


6 


1246 


227 7 


8 


1278 


241 17 


9i 



•« 



(e) The parifli church of Hertlaod is commooly c^led Stoke, and the abbey itfelf it 
tbcncc iometimci (lUcd the abbey of Stoke. 

(/) Said to be in Dorfetfliirc, Mon. Aogl. torn. i. p. 785. It is indeed in the fartheft 
limit betireen Dorfetfliire and Somerferfliire ; but in all civil matters ever belonged tm 
Pevonfliifej and in ccclefiailical was fubjeA to the bilhop of Exeter. 

(f ) In Oevonfhire, the name, of Buckland Abbey, and the valuation of Plympton, ire 
omitted in Dtggf, IVntfan, and Gihfin'% catalogues. Plympton is put down, but inilead 
of its own valuation hath that of.Buckland put to it. Exeter St. James, a Cluniac prioryi 
is put iO| whfch was feifed as alien, and given away by king Hcmy 6. 

(A) This abbey is reckoned by Mr. Speed among his Wiltlhire monaficries ; and ft it 
alfo falTcly placed in that county by Crn[[v. Church Hift. lib. xxxi. c. 10. So likewiie in 
Anglia Sacra, vol. i. p. J59. « vii. kal. Apr. 1287. Mon:|fterium de Middietooc m 
*' Wiitecbire igoii confump fit." 
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' DORSETSHIRE continued. 

Monaftcrics. Order. Founded. Value. 

Tarcnf, (/) or Tarrant^ 
KaineSy Kainefton, or 
Kingfton, olim Locus 
Bcnediflus Reginae fu- ^ Ci|l. N. 1230 214 7 

per Tarent, or Locus 
Reginae fupcr Tarent, 
A« • «. - 



Abbotcfbury, olimAbbo-T „ 
delbirigA. . .J ^^°- 


;^b. io|6 


390 


»9 


2-. 


DURHAM- 


(*) 








Purham P- - n ^ Ben. 


ab. 842 


1366 


10 


9(0 


ESSEX. 










Berking,olimBercchinga,T ^ ^^ 
or Bedenbam A. - j ' ' 


67 s 


862 


12 


5i 


Waltham A. - - C. Auft. 


1062 


900 


4 


3 


Colchefler A. - - Ben. 


1096 


523 


16 


0} 


ChichA. ... C.Auft. 


ab. 1 1 18 


677 


I 


2 


Stratford A. - . Gift. 


"34- 


5" 


16 


34 


Walden A. - - . Ben. 


1 136 


1946 


S 


9 


Coggefliale, or CoxhalH ^.^ 


114* 


2|I 


2 





GLOUCESTERSHIRE. C") 








Glouceftcr St. Peter's A. Ben. 


ab. 680 


1946 


5 


9 


Thcokefbury, or Tewkcf-T « 
bury A. - -J ^"* 


7»5 


1598 


I 


3 


Winchelcombe A^ * Sen. 


798 


759 


II 


9i 



(/) Not in Wikihire, at Matth. Weftro. Ijb. ii. p. 145. and Leiand. Colled. 1. 455. 

(i) For Tinmouth, generally placed here, fee NOETHUMBERLAND. 

(/) This is DugJalt'% valuation : in Lib. Reg. Durham priory, with Finchale, Yarrow, 
Weermouth, Infula Sacra, Fara-Ifland, Lethom, Stamford, and Durham college, are rated 
iaone fum at 1804I. los. 3d. ob.; the aridounc of tl>e fcveral valuationi in DugdtU \;i 
•nly 1C89I. 151. ltd. ob. 

(m) Omitted in Degge, ffat/gn, Gih/oftf and Suffi. 

(11) Briftol, St. Auftin*!, and Kingfwood, are often placed in this eounty. See the 
fmncr at fht end of SOMERSETSHIRE, and the Jatter in WILTSHIRE. 

GLOUCESTERSHIRE 
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GLOUCESTERSHIRE continued, 

Moaafterics. Order. Fuunded. 



Cireocefler A. 



- CAuft. 



lantony near G!oucefter,T n a a 
or Lantooia Sccunda J ^' ^""• 

Hay la, or Tray A. - CI ft. 



1117 
1136 

1246 



HAMPSHIRE. 

• 

Winchcflcr St. Swithin's P. Ben. ab. 646. 

Hyde, or Newminftcr A. Ben. 

RumefcyA. - - Ben.N. 

WhcrwellA. - . Bco.N. 

Tw'inhani,orChriftchurchP. C.Auft. 
Southw)ke,orPortchefterP. C.Auft. 
BcaulicuA. - - Cift. 

TychfieldA. - . Pi«m, 



90X 

967 
986 
ab. 1150 

1204 
1231 



HEREFORDSHIRE. 

Wigmore A. («) . - C. Auft. T. H. I; 

ieominfter, or Leinfler,1 
oBm Leon is Monafle- I t> u r - -- 

rilim, Lpof, or IMH- f ^-' ^^' '*^^ 
«dC8, Cell, (f) - -J 



St. Albao's A. 



HERTFORDSHIRE. 
- Ben. 793 



HUNTINGDONSHIRE, 

St Neot^s, oHm ^pulfef-l 
bury, or HenulveAieri y Ben, . T. H. I. 
P. , . ./ 

JtanleyA. * - Ben. 969 



Valut. 

£■ '■ <?• 
ipsi 7 ii 

648 19 11^ 

357 7 n 



1517 7 2| 

865 18 Of 

393 10 iQt 

339. 7 7 

'312 7 

257 4 

326 13 

249 16 



05 
4f 

H 

3 



267 2 I0{ 



219 12 O 



8102 7 14^ 



«4« " 41 
1715 12 3 



(•) Exprcftly (aid io rhe a4t of furrender ^q ))e m this couoty , Rymer, xvr. 614. : But 
Mr. Sfetd places it in Shropfliire, upon the borders of which it is, and in the arcbdea- 
'tmaj of Salop. Ir is thought to be in the parifli of Leinttrardin. K. Thi# abbey U 
SBoft certainly in Herefordfliirey and in the parilb of Wigmore, (not of Letntwardin(C^-ia 
|be deaneiy of Leominfter, and archdeaconry of Hereford. G. 

(/) This was a eel) only to Reading, to which it paid yearly 448 1. 4 s. 8d. ; and hath 
no valuation in Di/gJmie, Sfted^ or the Liber Regis. It appears however frtm bi(hop 
Fk^% regifter, that chf grofii aoiottas •£ its icvcauci wai 66el. ^6 1, 8 ^ and the nprifet 
paly^l«4t,8«l, ' ' 

KENT. 



92 A C A T A L O G U E 

KENT. 

MonaAcrics. Order. Founded. Value. 

*r;S ''•*"e"';} Ifcn. .b.6os .4.3 4. c 

Lccdes P. ... C.Auft. 11 19 36a 7 7- 

Boxlcy A. - - - Cift. 1146 204 4 ir 

"Fever (ham A. - . Ben. 1147 286 12 6^ 

Dertford P. - - -. Auft. N. ab. 1355 380 9 of 

Rochefter P. • - Ben. ab. 600 486 11 5 

Mailing A. ... Ben.N. T. W. Rufus 218 4 2I 

LANCASHIRE. 

TurnesA. (r) - - Cift. 1124 805 16 5 

Whalley A. • - - Cift. 1172 321 9 ij 

LEICESTERSHIRE. 

Lexcefter St. Mary A. - C.Auft. 1143 951 14 5J 

Landa, Launde, or Lo-T r- a a •r u t t 

dtntonP. - ,J> C.Auft. T.H.I. 399 3 31 

Croxton, or De Valle in 



Croxton A. 



" Y Praem. ii6a 385 o loj 



LINCOLNSHIRE. 

Bardney, oHm Bcardanana A. Ben. T^ Ethejred 366 6 i 

Crowland A. - - - Ben. 716 1083 15 10^ 

Spalding A. - - Ben. 1052 767 7 11 

Sempringham P. - . Gilb. ab. 1139 317 4 i 

KirkfledA. - - Cift. 1139 286 a 7 J 

Thometon upon the Hum-T 

ber, or Thornton Cur- s C. Auft. 1139 594 17 jf 
teis, olini Torington A. J 

Revefby A. - - Cift. 1142 287 2 4\ 

Lincoln St. Catherine P. Gilb. 1148 202 5 o\ 

Bftrlings> (i) or O.xeney A. Prsem. 11 54 252 5 11]^ 



-(f) Omhtcd iii D^e, H^atjon, Gil/on, and Burn, 
{r) This b ofcen placed ia Yorkfliire or RichmondOiirc. 
(4)' Omitted in Dtggfj fFinfin, Qikf^mj and ^um^ 



LINCOLNSHIRE 



I 




4. 


237 


IS 


«} 



OF MONASTERIES. 93 



LINCOLNSHIRE continued. 

MonaAcriet. Order. Founded. 

Tk Piiory m the Wood,'' 

or ihc Houfe of the 

Vifitation of the Rcf- \ /^^i u,^Dft 
fi\j' . 7/ > Cartn% ab. la R. II. 

fed Virgin, near hpp- f ^ 

wonh, in the Ifle of | 

Axliolni - - -J 

LONDON and MIDDLESEX. 

St. John of Jcrttfalcm, or"! 
St. Jones - - J 

Si. Baitbolomew^s P. (/) C. Auft. 

ClerkenwellT or St. MaryT ^ ^ 
de Fonte Clericopum P. j 

HaliwcUP. - - . Ben. N- 

St. Helenas P. - - Ben. N. 

Chartrcufe Houfe P. {») - 

^'he Minories [u) 

£«^fimiflfler New Abbey,' 



1100 


2385 


»9 


II 


1123 


693 





io{- 


ab. 1 100 


262 


»9 





before 1 1 27 


300 


»9 


5 


ab. 1 210 


320 


»5 


H 


ab. 1360 


642 





A\ 


1293 


3'8 


8 


5 




©r St. Mary of Graces, ^ Cift. 1349-50 547 o 6J 

H 

^Vi^cflminftcr, oliin Thor-I « x. c^ ^t 

ncicA. 1 . ./ ^"- ab-610 3470 o ^\ 

SyonA. - . - Brig. N. 1414 1731 8 9^ 

NORFOLK. 

Sf. Bcnnei's of Hulme A. Ben. ab. 1800 58317 0% 



(r) The vatoations in the Lib. Regis of tfie different houfcs iii London vary fo much 
from thofe JB Dugdalt and Stevcnit that they appear to have been ukcn fioxn dificacnC 
furvcyt. 

(•) Thcie two are twice put down in Deggf, tVatfon, Gtiftrt, and Sum, The ftft 

by the names of ** London, a houfe of Carchudans founded in the time of K. Edward i/'' 

with DtigelaJt*% valuation; and <* St. Mary Charterboufc, Carthufians founded in the year 

i^79»" with S^ed't valuation. The latter, by the name* of ^ London Minors, Berfe* 

^ divines, founded in the time of K. Edward t,** with Dvgdale'i valuatioB ; 'and 

^< St. Clare f»irt)MiC Ald|;aCiey Moiiblet^ founded in t&t year 1291/' witb Sfii^t fa* 

lintioo. 

(w) Tint abbey, S. VLwtm da Gratiis, was differcnc fnm the abbey da GrajMB^Mtrir^ 
though they were both ^ extra muros civitaus l.oiidoD,'^ axtd near the Tower. 

NORFOLK 



4 



b. 655 


1721 14 


oj 


1076 


263 7 


H 


"43 


286 II 


H 
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NORFOLK continued. 

Monafttries. Order. Founded. Value. 

Walfingham P. . - C. Auft. T. W. Conq.(A')39i 11 7^ 

Thetford P. - - Clun. ab. 1104. 312 4 4. 

Caftleacrc, or Eftacre P. - Clun. ab. 1085 306 11 4f 

Norwich P. (y) - - Beri. iToo 874 14 6{ 

Wcftacre, olim Acra P. - C. Auft. T. W. Rufus 260 13 7I 

Wymondham, or Wind-1 « t c i. l, 

/a \ Sc"* before 1107 an 16 6| 

Weft Dereham A. - Pra?m. 11 88 228 o o| 

NORTHAMPTONSHIRE. 

Peterborough, olim Mc-T ^ 
dcfhamfled A. - j 

Nprthampton St. Andrew's Clun. 

Pipewell, olim S. MarixT p^^ 
de Divifis - -j 

Sulby, or Welleford A. - Pram. ab. 1155 (2)285 8 5 

NORTHUMBERLAND. 

llnmouth,(tf)oHm Dune-*1 

mutb, or Dounemadc V Ben^ T. St. Ofwald 397 10 5I 
Cell. . - -J 

NOTTINGHAMSHIRE. 
Wirkefop, or Radford {by^ ^ ^^^^ ^ ^ j ^^^ ,^ ^ 

Lcnton P. - - - Cluii. T. H. 1. 387 10 \o\ 

Thurgarton P. - - C. Auft. ab. 1130 359 9 4! 

WclbeckA. - - - Prasm. . 1152 249 6 3 



(at) This is Dugdale*% valuation, bcfides which the offerings at our Lady's fhrine were 
valued at a6ol. lis. 4d. ot>. which twa fuhis together make 652 1. 3 s. lid. ob. q. (he 
valoatioa in Liber Regis. 

(^) Omiucd in Deggr, U^affin, Giofo/t, and Bum. 

(s) afSl. 8 s. 5d. Dugtia/e dnd Stevens. 

m 

(fl) Put in twice In Z><.*R^, Watfon, Gihfon, and Sum. In Durham with DugdaWt ' 
VjUuation, and here with SpecJ*s. 

(fy Mkd {cneraUy Workfop Prior\', but it was fituated at Radford near Workfop. 
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OXFORDSHIRE. 

Monafieiid. Order. Founded. V^lue. 

Ejne&am, or EynQiam A. Ben. before 1005 44> »2 aj 

Time A. - . - Gift- ab. 1137 25614 i\ 

GodeflowA. - - Ben. N. 1138 258 10 fi\ 

OfeneyA. . - - C. Auft. 1129 654 10 2j 

Dorchefter, (f) olim Dor-T ^^^jj^ , . 

SHROPSHIRE. 

Wcniock, olira WimnJO ^lun. 14W. Conq. 401 7 cj 

casA. (»j * -J 

Shrcwfbuty A. - - Ben. X083 532 4 10 

• HaghraonA. - - C. Auft. xiio 259 13 7 J 

Llllc(hall,ncv Duninton, A. C. Auft. ab- 1 145 229 j i{ 

""iTf.r ^^'^'t'^'^y"!} PrJcm- T.John 280 13 2$ 

SOMERSETSHIRE. 

Gl|Jbnbury, dim Aral- j g^^^ j^33„ ^ ^, 

Bath A. m '_ - Ben. ab. 775 617 2 3 

SOMERSETSHIRE 



(0 HxnNufmitk hat omitted this houfe in kis collf Aion ; the clear fum, according^ to 
^tntni and Dr. T-wwr^i MSS. valuation, being only 190I. 1$. 6d. q. However, if 
*e nay depend on the accuracy of the Liber Regis, thi$ was one of the greater monafteriei* 
Mdei tbefe 6ve houfes, Degge^ H^ntfon, Gthfin, and Bum^ have St. Fridefwidc'i, Oxon, 
vMch wai difTolved A. D. 1 524. 

(i) Capgrave in vit^ S. Millmrgae, and Leland. ColIcA. vol. ii. p. 170. In aftertimes 
^ legal llyk of this monaftcry was Weniuck M.igna, or Moche Wenlocic^ as Plowd. 
rt;, t88. 

{t) placed alfo in Worcefterlhire by Mr, S^udi and valued by DugdmU and Spetd, and . 
io aimoft all the caulogues of the greater abbtes, under both countiei ; and indeed it is in 
apart of Shrop(bire which is encompafled with Worccflerlhire. 

ff\ After the attainder of the laft abbot, a new furvey was made of the pofTeflions of 
this abbey, (printed by Mr. Hfrn at the end of Langtoft's Chronicle^ p. 343), in which 
they are ralued at the dear yearly fum of 4084 1. 6 s. 8d. q. Nor does this latter furvef 
-feem to have been corrcA and full ; for among the Ha^lcian MSS. No. 142. in the BritiOi 
l^ufcum, there it a book with this title, «< An abftraA or brief noat taken out of Mr. Ki- 
** cbolas Raie't Courtc-Booket and Ooune-Rullet, the laft of November, in the 14 ycte 
^ ^f the migac of our fovcreignc ladye the qucne't majefty that now it; of all fuch man* 

" flors, 
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SOMERSETSHIRE continued* 

Monafteries. Order. Founded. Value. 

Michelney, or Muchenayl ,.^ ^^^ ^^^ ^ , . 

A. (i) - - -J ^"^* 939 447 4 II J 

Bruton, Brcwetonc, or"! r» a A u - no 

BriwedonA. - .J>C.Auft. ab. 1005 439 6 8 

Montacutc P* - - Clun. < H i f 45^ ^4 3* 

Taunton P. - - C. Auft. T. H. I. 286 8 10 

KcynQiam A. - - C. Auft, ab. 1170 419 10 4J 

Minchin Buckland P. - Auft. N, T. H. II. 223 7 4 

WithamP. - - - Carth. T. H. II. 2:515 

Henton P. Atrium Dei,! n .1. ^^ o 

or Locus Dei (/) .} ^'''^' ^^-7 ^^^ '9 \ 

BRISTOL. 

Great St. Augullinc*s P. - C.Auft. 1148 670 13 iij 

STAFFORDSHIRE. - 

Burton A. - - - Ben. 1004 267 14 3 

Dieulacrcs A. (£) - - Cill. 1214 227 5 o 



** noTS, lordcflsippesy landes, rcnemcntSi parfonages, quit-renrs, pcncyons, and fuche others 
** at was lefce ouc of auditor Peps booke of fur\'cy, at fuche time and when as he audi 
^ and t'oke the furvey of the late dilTolvcd abbey and munaficry of Glafion, and as art 
•• to be had and come by for this ihortc tyna« of warning. Anno Domini 15S1 ** 

i.e. ** An account of lands belonging to Glaftonbury Abbey, and concealed from the 
crown; whidi fo hapncd, b^caufc tiicfc lands lay in the manors belorgin)^ to the lur<f 
abbat) boc yet were fepararely held by divers oftlccrs of the abbey, wlio held tbe:r ovd 
Courts upon them, and received the profits accruing frotn them." 

(g) i. e. Clitonum Infula, Jo. Wallingford. Nobilium Infula, Lchnd. Coik^l. vol. iir. 

P 44. 

(k) Erroneouily placed in Dorfetfhire by the editors of the Monafticoo. 

(/') Henton is not in Wiltlhire, as it is crroneoufly (aid to be in the Mona(^icoA. Aii4 
jmte, Atbclney and Moatacute arc omitted in Vtgge, kVatJoH^ Gihfaii, and Burn, 

(A) In Degge, tVatfon^ Gih/en, land Burn, Croiden, a Ciltertian abbey, is added, whick 
kad only 90 1. 5 s. i x d. per aan; clear. But the lands of it have been adjudged to b« 
ttthe-frce, bccaufe it waj continued by )£. Henry 8. 

&\J¥IOUL 
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Monafteritf. 



SUFFOLK. 



Order. 



Ben* 



hry St. Edmund) ol!m' 
Bederiefworthe, or £ad- 
mundeftow A* 

Sibton A. (/) . . Cift. 

Butlcy P. (m) . ^ C. Auft. 




SURREY. 
l\ Ben. 



Cberti^, dim Cirotefege, 
or Ceortdei A. 

fi^ondfey A. - - Clun. 

St. Mary Ovcry P. - C. Auft. 

Mcrton P, - . ^ C. Auft* 

AldcburyP. ^ - C. Auft. 

ShcncP. - - • - Carthuf. 



battelli or De Bello A. ^ 
Lewes P. - - - 

^obcrt*s BridgCj or Del 
Pontc Robert! A. (») j 



SUSSEX. 

Ben* 

Clun. 

Cift. 



FouDdcd. 



II49 
II7I 



666 

1082 

1106 

1117 

T. R. !• 



1067 
1078 

X176 



Coventry P. («) 

*^nil worth, olim Chc-*1 p 
ningcnurda A. - j ' 

Mcrcva), or De MiravaIle/1 
near Atberfton A« - j 



WARWICKSHIRE. 

Ben. ab. 1043 

Auft. ab. 1 122 



Cift. ab. 1 148 



Value* 



1020 1656 7 3 



250 IS 7$ 

318 17 2i 



659 IS 21 

474 14 4i 
624 6 6 

957 19 5€ 
258 II ii{ 

777 " ^i 



880 14 
920 4 

^48 IQ 



1i 
6h 



538 4 o 

WS38 19 4 

254 X 8 
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{/) Not in Norfolk, as Mon Angl. vol. i. p. 886. and voliii. p.i. 3a. Thii abbey^ 
i>k1 all the eftates iKlonging to it^ were fold bjr the abbot and convent two years btfor* 
the 2A for difTulving the greater monaftcriei* 

(«) Ixworth is added in Deggf, IFatfon, Gihf9it, and Suffif with SfetJ^i ml&akta 
taluation of 280 1. 9 s. 5 d. whereat the whole fum was really no more than 204 L 9 s. ^d* 
•od the clear (um only 168 1. 19 s* 7d. ob. q. 

(«) Thefe three in SulTcx are oinitted in fir Siitic9 Diggt*% catalogue* 

(•) Omitud in Dtggff H^atfih, Gilfon, and SiirM. 

(^) Summa indt ax9L las. od. ob. q. fummadara 190 !• 2S« 6d. q. Strmnt in4 
TsnmiT^t MSS. ralor. If we may depend «n the accuracy of the Liber Regis, this wag 
•ne of the greater mpnafteriei. 

M WARWICKSHIRK 
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WARWICKSHIRE continued. 

Moiuftnicf, Order. Founded. 

I- 

Nun Eaton P. (r) - Fonterv.N. T. H. II. 25; 

WILTSHIRE. 

Ambrofebury, or AmcCI 

bur>', oHm Ambrofia. I g^ ^^ ,^ g^ 
iiyeAmbrii Lcenobiuin r ^ ^ 

A. . - J 

'Malme((>ury9 olira Caer"^ 

Bladon, Ingelborn, 

Maidulphi urbs» five 

Curiai Aldhelmefbirig, ^ Ben. ab. 670 80 

' Maldinefl)urgh, Mcl- 

dunum, or Meldunef- 

burgh A- 

Wilton, olim Ellandune A. Ben. N. T. Egbert 60 

Kingfwood A. [s) - Cift. 1139 24 

Bradcnftokc P. - - C. Auft. 1142 21 

Edindon, or Hedington P-l Bonhommes 1358 44 



(0 






WORCESTERSHIRE. 



Worceftcr P. (tt) - - Ben. T.Edgar 12a 

Pcrlhore, olim Perfcora A. Ben. 984 6j{ 



(f) Erroneoufly placed by Mr. Speed in Lcicefterfhire. 

(r) It ii frequently called an abbey in tbt charters of Robert Boffu earl of 
founder, hUfoB, aodof K.Henry i. Mon. Angl. torn. i. p. 518, 519. 

(i) This abbey was placed in Gloucefterfliire in the firft edition of Ti 
Monaftict| (at Mon. AngL torn. i. p. 811. 1040. 1060.); but the towa 
fuhje& to the Iheriff and juflicet of Wiltlhire, and accounted within tl 
Chipenham in that county, though it be cncorapafled with Gloucederlhi 
miles diftant from any other town in WiitQiire. With regard to the fpiritu 
it is in all matters fubjed to the bilhop and archdeacon of Glouceftcr. 

(/) Farleigh and Lacoclc are added, with SpuJ'i valuation, in Deggi, B 
madBkr/ti whereas in JDiirg</«/« Farleigh is only 153 1. 14s. ad. ob. and 
i $«. ad* 

(ft) Omitted in Dtgge, iVatfin, Cihfin^ and Burn. 

.• ,. . ../'.' .: WORCEST 
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WORCESTERSHIRE continued. 

foDaftericf. Order. Founded* Value. 

or Eve (ham A. Ben. 701 1183 i2 9 

lajor P. - - Ben. ab. 1083 308 i 4^ 

.. {w) . - Gift. 1138 388 9 10 J 

YORKSHIRE. 

olim Strcanc-"! 

Sinus Phari, s Ben. T. W. Conqr. 437 2 9 

A. . -J 

I Salebeia A. - Ben. T. W. Conqr. 719 12 loj 

limVetadunP. Gilb, ab. 1150 360 18 lo 

/!ary A. - Ben. ic88 1650 7 o^ 

Sg^glR'':} Clun. T.W.Rufu, ,^^ ^, 8. 

iftlai, orNeftel-'\ n a ti ^ \\r o c . ^ o 

S C Auit. T. W . Rufus 492 18 2 

Craven P. - C. Auft. 1120 212 3 4 

\ - - C. Auft. 1121 269 5 9 

\y or Bridling-"! 

iBrellinton, or K C. Auft. T. H. I. C4.7 16 1 1 f- 

naP. . -J ^ 

orGyfburghP. C. Auft. 1129 628 3 4 

m Rievall, orT ^.n. o 

A - . f ^^^' **3' ^7^ '^ 

or De Fonii-T ,m.« o z or 

lim Dc Bclla-l 

ifgclandj, five S. Cift. II43 238 9 4 

d A. . -J 

, or De Novo*! /^ a a >- 

>. . .J>C. Auft. 1145 . 367 13 3 

)eRupcA* - Cift. 1 147 224 2 5 

i. ' - Cift. 1147 329 2 11 

Meaux A. - Cift. 1150 299 6 4^ 
irvaux, or Ger- 



2 



^^ S Cift. 1156 234 18 



5 



f placed by S/eeJ in Buckinghainfhiie. 

K a YORKSHIRE 
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YORKSHIRE coniinoed. 

Mocufttties. Order. 



Monk Breton, or Lunda P. Clun. T. H. II. 
Moimtgrace P. (x) - - Cartbnf. 1396 



Vilue. 

«39 3 6 
323 a lof 



It may not be amils to fobjoin Xo this catalogue of the idigioul 

houfes, pait of the iBflnidions which were drawn up by the king's 

order, to afcertaio the value of all the eftatcs of the clergy, both 

fecular and regular, for the porpofe merely, as tt was alleged, of 

fecuring the full payment of the tenths. But ai Cdlier obfiBr^ 

(Eccl. Hift. vol. ii. p. 95), « thefe inOruflions had in all Htcli- 

** hood a farther reach : the defign feens to have been to dnw 

•'• envy upon the fpirituality from the greatnefs of the levcnoo. 

*^ It was to give the'king an inviting profpefi upon the abbieii t» 

<* awaken his fancy towards a diffolution, and (blicit him to mkt 

•* prize of the church." 

Kbi'wHi. «« Inftrudions devifed by the king's highnefs, by the adviGe of 

E^foK*^' "' *^" council, for knowledge to be had of the whole, tmc^ m* 

J 67. *^ juft yearly values of all the poflefiions, mannors, lands, teoe- 

ftruaiont ** ments, hereditaments, and profits, as well fpiritual as temporal* 

J;iniurr ** appertaining to any manner of dignity, monaftery» priorft 

>534-5- " church collegiate, church conventual, parfonagc, vicarage, cfaiD- 

** cer)', free chapel, or other dignity, office or promotion fpiritttil 

*^ within this realm, fVales^ Calais^ Bffwick^ and Marches of the 

** fame, as well in places exempt as not exempt, which his plcifaic 

*' is that fuch as (hall have charge by his commiffion to funrey the 

'^ fame, (hall e(fe£lually, with all uprightnefs and dexterity, foflow 

*^ and enfue, as they will anfwer to his raajefty at their peril.*' 



(v) De^r, IVjttfrn^ Gihfin, and Bum^ have alfo Hull Chartrcufehoufe, Waiter, «■* 
OldM.dton; whercni in Dugdaie the ftrft is valucfid at 174I. 18 s. 3cL the fiecoai H 
143I. 7s. 8d. and t'le third at 197I. 19s. 2d. They haxt alio Rithal 351 L I4»- 6d. 
which is rlie total valiution of Kivaulx, before inferred with Dmfdaie'% valuatioB. Val 
CrucJs in Dcnhighfliire is likewife put in with Speed't valuation^ though valued in Dif* 
dale Til 1S8I. 8>. only. And Str;.tflour or Strata Florida, in Cardiganfhire, (probablf 
from the figures not being diftin^ly placed in Specd)y is made 12261. 6s. perasiLiB 
I^fggft ^yatfbtiy Gihjr.nj and Burn\ whereas the fum toul is no more than zaiU 6t. SidL 
aud the clear fum ooly 118I. 7 s. 3 d. ' 



Th€ 
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The Contmts of the Inftnifiions may he underfiood from the laft 

Article, which was thus : 

^ Ittm^ Finally, after the true and juft yearly value of all the 

^ digoities, benefices, offices, cures, and other promotions fpiritual, 

^ afore, rehears'd, examined, and known, then the faid commif* 

** fiooers, to whom the commiffion (hall be dire£led, (hall caufe to 

** be made a fair book after the auditor's fa(hion, putting firft in 

^ the head thereof, the name of the archbi(hoprick or bi(hoprick 

** where the commi(fion is direfled, if the fee be within the limits 

^ of their commidion ; and the whole and entire value thereof 

^ like as is aforementioned in the article concerning the fame ; 

^ with the dedu£lions to be refolute that are mentioned in ihe faid 

^ article, and none other. And then next to put the name of the 

** cathedral church or monafiery, where the fee of the arch- * 

** bi(hoprick or bi(hoprick is, and the number and names of all 

** fuch dignities, prebends, ofRces, cures, chanteries, and promo- 

" tions fpiritual, which be in fucceiTion in the faid cathedral church 

^ or monaftery : and as well the whole and entire yearly value of 

^ the faid cathedral church or monaftery, as the particular yearly 

*' profit that belongs to every the faid dignities, prebends, offices, 

^ &c. with the dedudions to be refolute out of the fame, as is 

^ mentioned in the article above fpecified concerning the fame : 

^ and then next after that, to put the number and name of every 

^ archdeaconry and deanry rural, within the limits of their com« 

^ miffion, and in whofe diocefe and jurifdiAion they be ; and 

^ th(rir fevcral and particular yearly value and dedu6lions, like as is 

^ meotionfid in the article concerning the fame : and next after 

^ that to put every college, church collegiate, hofpital, abbey, mo- 

^ nafiery, priory, houfe religious, parfonage, vicarage, chantery, 

^ free chapel, and all other promotions fpiritual, under the title 

^ and name of the Deanry Rural, where fuch colleges, churches 

*^ collegiate, hofpitals, abbey, iic. lyen and bin founded ; and their 

*5 Cbveral and diftin£l yearly values, And the number and names 

*^ of fuch prebend^) dignities, offices, cures, chanteries, free chapels, 

^ {^r. and their diftind and feveral yearly values, as is before 

^ declared in the faid articles : fo (hat always under the title of 

^ every deanry rural, there be cgntain'd all fuch dignities, abbeys, 

ff monafteries, 13 c. wherefoever they lyen and byn in the deanry 

^ where they be founded and edified. And if any of them bo 

H pi|t of fhe limits of 4II deanries, tl^en to put 'cm by themfelves, 

|i 3 ♦* rchcarfing 
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^^ rehearfing their naoies, and the places where they lyen, and in. 
^ wbofe diocefs and jurirdi£lion> ]with their whole values, C^Tr. 
** added to every of 'cm di/lln£l by themfclvcs : forefeeing always^ 
** that in the making of the yearly values of e\'ery manner digni-- 
« ties, raonafteries, iJc, above-mentioned, there be made a whole 
•* and entire value of every of *cm by themfelves^ and nothing to 
•* be allowM or dedu£led out thereof for reparations, fees, ferving 
•* of cures, or any other caufes or things whatfoevcr it be, except 
*< only fuch annual and perpetual rents, pofTeflions, alms, fynods^ 
^< proxies, and fees for offices,, as be before efpecially mentioned in 
<< the articles aforewritten. And after the faid book be made. 
<< then the faid commiffioners fhall cenify the fame unto the king's 
«< exchequer, under their feals, according to the tenor of their 
<< commiflion, as they will anfwer unto the king's highnefs at their 
*< utmoft peril ; to the intent that the tenth of the premifes mxf 
<< be tax'd, and fet to be levied to the king's ufe, according to ttK| 
<* ftatute made and provided of the grant thereof/' 

The Commiffion relating to the City ancj Liberties of Len^lon^ 
made out in purfuance of the preceding Inftfu£lioos« 

Bibiioth. •* Henricus oflavus Dei gratia Anglia et Francnt rex, fidei 

cSop* E. 4. ** defcnfor, dominus Hibernia^ et in terra fuprcmum caput Angli* 
fol. 167. €c cana ecclefiae, reverendo in Chrifto patri epifcopo Londinenji^ ac 
i534-'5. , ** dilcQis et fidclibus fuis Johanni Champneys militi, Thoma Crorih 
** well magno fecretario fuo, Jshanni Alleyn militi, Thoma Bedytl 
•* clerico, Jokanni Bakery Henrico Whiter Johanni Onley^ Thom£ 
•* Rujbtony GuUelmo Bozuyer^ Paulo PFichpoll^ Richardo Grejhean^ 
•* Hervey Alildmayy Thoma Burgoyn^ et Thoma Roberts^ auditoribus, 
*^ falutem : Sciatis quod nos de fidelitatibus et providis circum" 
fpedionibus vcftris plene confidentes ; affignavimus \os quinquc 
quatuor e vobis, ac quinque quatuor et tribus veflrum, vel in ma- 
jori aut minori numcro, prout per difcretiones veftras vobis 
<* melius vifum fuerit, pleiiam poreflatem et aufloritatem ad inqui- 
*^ rendum, fcrutandum, et cxaminandum viis, modis quibus fcire 
** poteritis infra civitatem Zr^w//^« et libertates ejufdem, de omni* 
** bus et fingulis articulis et inflru6lionibus przfentibus annexis* 
«* faciend. et cxequend. cum effedlu, prout in iifdem articulis ple- 
*^ nius continetur, et idem injungentes quod circa prxmifTa, eflec* 
** tualiter inter.datis, ac ea facialis et exequamini diligentes, tic^ 
** quod veritatcm de eifdem articulis, et de eoium fingulis habere 

•« poterimusa 
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^ poterimus, abfque favore, fraude, doIo» comiptione, inde nobis 
<< Fcfpondere velitis ; et quicquid in praemiflis theraurarioi cancel- 
** brio, camerario, et baronibus de fcaccario noftro ; inde et de 
*^ omnibus circumftantiis eorundem prout articuli praediQi in fe 
<* exigunt ; et feflo Sanfiac Trinitatis proxime futurae Tub Tigillis 
** yeftris diftin£)e et aperte in debita forma infcriptis certificetis : 
*^ et hoc fub periculo incumbenti nullatenus omittatis. Damns 
** dam praeterea vobis plenam potellatem tales et tantos fcribas, , 
** Rgiftrarios, receptores, auditores, et alios officiarios et miniftros 
" quonimcunque praclatorum et clericorum ecclefix ; coram vobis 
" convocandi et examinandi, prout vobis pro meliori executione' 
^ videbitur expedire : mandantes in fuper tenore prxfentium om- 
^ nibus et fingulis vice-comitibus, majoribus, ballivis, regiflrariis, 
** ic aliis officiariis et minifiris, tam noftri quam aliorum prslato- 
" ram feu clericorum, fingulis fideiibus fubditis nollris quibuf- 
'^ cunque quod vobis in executione praemi (forum de tempore in 
** tempus intendentes fint et auxiliantes, prout decet. In cujus rei 
*' teftimonium has literas nofiras fieri fecimus patentes apud IVeJtm* 
^* xzx die Januarii^ anno regni noftri viccfimo fexto." 
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Plac. in Oaab. S. Mich. An. 9 & lo H^ III. 

A. D« 1224. 

T^HILIP de Ardem Clerk was attached to anfwer Jthn the fon p^yoac*! 
f of Robert^ wherefore he draws him into plea in court chriftian ^'^J**^ 
for the lay-fee of the faid John^ the ion of Robert^ contrary to the 
prohibitioni lie. Whereupon the faid John^ by his attorney^ 
complains, that the faid Philip draws him into plea concerning the 
wood of Lee^ and the moor of fVy^on ; and in like manner for 
thill that whereas the faid John and his men take pledges of the 
iTaid PhiUp^ for injuring his corn and meadows, and other wrongs; 
the faid Philip draws him into plea for that taking, whereby he is 
injured, tic. to (he value of one hundred marks^ and therefore he 
)}ringi fuit, lie. 

And Philip comes and faith. That he ought not to anfwer the 
faid John of his attorney in any plea, becaufe he is excommuni* 
cated ; and he brings here the letters of the archbilhop of Yorh 
thereof, which teillify this in hac verba. ** fF. by the grace of 
<* God, lie. I^now ye, that the abbot of Koker/and^ and the priors 
** of Kokerfand and of Rokeham^ have informed us, that they have» 
<* by the authority of the pope, put in fhe bond of excommuni* 
** cation the noble man John^ the fon of Robert ; commanding us 
^ that we (houlq denounce him fuch, which we (ignify to you at 
^ the inftance of mailer Philips the bearer of thefe prefents, that 

« you 
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1224. " you maybe certified hereof. Farewell. Given, fffr." Ai&c3 
. thereupon the faid Philip faith, that he will not anfwer, unlcfs tVx« 

court (hall advife it. 

And John comes by his attorney, and faith, That he doth not 
complain of the plea before thofe judges, becaufe, with refpeB to 
the tithes of hay and mills which Philip there demanded, he will wil- 
lingly do what of right he ought to do ; but Philip empleaded him 
againft the prohibition, ^c. before fV, treafurer and G. peniten- 
tiary, of Tork^ concerning his lay-fee aforefaid, and moreover con- 
cerning a certain hermitage, and the tenth bead of bis forefi ; and 
therefore he bath fuit ; and he freely grants to him, Vc. the tithes' 
of hay, and mills, and pannage. 

And Philip defends the whole, except only fo far as concerns 
the tenth bead which be demands, and whereof his church wu 
(eifed, and faith, that he and his men have always had their paflure 
every w^ere in the forefi ; and the faid John and his men take hU 
men, and deprive him of his pafiure and common. 

Becaafip the faid John doth not (hew at the faid day, by citatioDt 
or any other means, that the faid Philip profecuted any plea in 
court chriftian, concerning any lay-fee, it is confldered that Philip 
go thereof quit, and John be in mercy. And it is prohibited to 
Philip to profecute any plea againft the crown of the lord the 
king. 

In a fragment of plea-rolls in the Tower, before th? 
juftices itinerant, about the 55th year of Henry th? 
3d. (as Mr. Prynne conjeftures by the hand)> and 
A.D. 1274. 

Mafier ffllliam dt Brauncewell was attached at the fuit of GiU 
Line. Rot. bert Parlebeny wherefore he drew him into pica in the fpiritual 
P^nnc't court about the chattels of the faid Gilbert j which concern neither 
K. John, teftament nor matrimony. And Henry Dean of la Ford was at- 
tached to anfwer the faid Gilbert^ wherefore he held the faid 
plea. 

And fFilliam and the Dean come and fay, that after the prohi- 
bition of the lord the king, they never held nor profecuted the 
faid plea ; but they will fpeak the truth, that in fa3, the faid Gil-j 
bert fold to the faid ffUliam^ and to a certain perfon his partner, 
the tithes of the corp of his church for 37 iparks ] and bccaii^fe he 

had 
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iiad nof piud that money at the appointed times, he, as parfon, cm* 1^74* 

pleaded him in the chapter before the prohibition : find he demands • 

jodgement if he could do that or not ? 

And Gilbert comes and acknowledges the whole, but faith, that 
lie paid the faid money to him, but he hath no fuit thereof: and 
he faith, that the faid PFiUiam demands of him a certain pe* 
^cy. 

And ff^iUiam faith, that he neither doth nor will demand of him 
9ay penalty. 

It is therefore confidered, that the faid fFilliam may lawfully 
pro(JEcute the faid plea in the fpiritual court, fince it is concerning 
tithes, and that the faid Dean may hold plea theceof. And Gilbert 
itt mercyp 

Plac. Pari. 18 E. L N* 34. A.D. 1290. 

^f^ALPH bifliop of CarliJIe demands againft the prior of the Benrm 

^^^ church of CarliJIe^ the tithes of two pieces ♦ of land lately i^^*J^^ 

s^flarted in the forcft of Ingehuood^ one of which is called Lynthwayt^ CarUilc for 

^nd the other Kirhetlnvayt^ and which belong to the faid biOiop, of aflaitc4 

Mot that the faid pieces arc within the limits of his pariOi church of s^^'jf 

^ffateryk^ and for that the faid biQiop and his predeceObrs always Riley's • 

before the faid pieces were prepared for cultivation, and whilft 49. * 

they were covered with wood, have ufcd to receive the tithes of «_ , 

' rrynne t 

the pannage of the fame pieces, until the faid prior by a certain K. John, 
fuggellion made upon a fuppreflion of the truth this year, fued ^' ^'' 
out a certain writ of the lord the king to the juflicc of the lord the *^^'*'**- 
J^ing of his foreft beyond Tnnt^ and unjuftly deprived the laid 
bifliop of the tithes aforefaid; and that the tithes aforefaiid belong to 
the faid hi (hop by reafon of his church of AfpaUryk aforelaid, he 
prays may be inquired by the country. 
An4 the prior comes and faith, that the tithes aforefaid belong to 
, blip and ))is church of the Blejfed Mary of CarliJIe^ and not to the 
(aid l)iPiop; for he faith, that the lord Henry^ the old king, granted 
to God and his church of the BUJfed Mary of CarliJIe^ and the 
canons ferving God therein, all the tithes of all lands which the 
laid lord the king, or his heirs, kings of England^ (hould prepare 
for cultivation in the aforefaid foreft, and enfeoffed the faid church 
^hereof by a certain ivory horn, which he gave to the faid chUrchy 
apd which it flill bath j and he prays judgement, lie. 

And 
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I200. A"^ hereupoo mailer Henrj de Burton^ parfon of the cfaorch oT 

■ Tborefhj^ comes, and raitb, that the tithes afcrefaid belong to him 

Ly reafon of his church, and not to the faid biOiop and prior ; be-- 
caufe he faith, that the pieces of land aforefaid, of which the tithes, 
are demanded, are within the boundaries of his pariOi, apd thati 
be apd his predecefl<jr$ have always been in the afiual perceptioi^ 
of the great and fmall tithes of the aforefaid pieces, as of tb^ 
right of his church of Th^rejbj^ until the faid prior, together wit 
certain other perfons, by means of the faid writ, unjuftly depri 
him of the faid tithes ; and that be and bis predeceflbrs have alway 
been in the a£iual perception of the faid tithes, as well great 
fmall, be prays may be enquired of by the countr}', lie. 

And ff^illiam Inge^ who fues for the lord the king, faith, fhatti 
tithes aforefaid belong to the lord the king, and to no one die, 
caufe he faith, that the (aid pieces are within the bounds of ti^ 
foreft of the laid lord the king of hgelwsod^ and that the faid lor-v 
the king may in his faid foreft build towns, ered churches, 
lands, and confer fuch churches with the tithes of tbofe lands U] 
whomfoever he will at his pleafure, for that the faid foreft is 
within the limiu of any parifli ; and he prays that thofe tithes mi 
remain to the lord the king, as of right they ought for the 
aforelaid. 

And becaufe the lord the king would be certified upon the 
mifes, that to every one may be given that which is his, let 
Ham di Vijej^ juflice of his foreft be}'ond Trent^ Thomas di N§ 
manvlll^ efcheator of the faid lord the king in thofe paits, and AR^ 
€hael de Arkkj be afligned to enquire the truth of the matter in 
the premifes ; and what inquilition they Ihall make tfaereupoo \ci 
them make known to the lord the king in his next parliament after 
Eafler ; and let the parties aforefaid wait that term. Aftemrardis 
at the faid parliament after Eafler^ the faid IFiUiam di Vefij aod 
Thomas de Normamjill^ recorded before the faid lord the king and hit 
touncil, that they could not proceed to take the aforefaid inauiC- 
tion at the day before given, by reafon of a certain letter of the 
biOiop of Carllfli delivered to them, inhibiting them from putting 
any to their oath at that time, which letter, fealed with the fed 
of the faid bilhop, the faid tVilUam and Thomas produced before 
the faid lord the king : therefore, by the command of the lord the 
king, let the aforefaid fFiUiam^ Thomai^ John de Ljihegrejnes^ and 
Michael de Harcla^ be afligned to take the aforefaid inquilition, fit 
that they certify the lord the king- thereof at bis parliatpent aftef 

fbc 
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the feaS of Saint Michael next enruing^ i^c. and that tbey adjourn 1290. 
the afoffciaid parties to the fame day, Wr. ' 

Rot, Pari. 33 E. I. N*3. A. D, 1304. 

^0 the petition of the prior and convent of Chrifl Chunh^ P^y* ^^^ 

ing remedy hereupon, that whereas Ifabilla de Fontibus^ late se«"!itfJ 
counters of Albemark^ granted to them by her deed, the tithe of ^*'- ^'' 
all conies in the manor of Thork^ in iht Ifie of flighty ff^iOiam 
Ruffell^ the now keeper of the king of the ifle aforefaid^ does not 
permit them to take any tithe of this fort : 

It is anfwered, — Let a writ go out of chancery to the treafurer and 
barons, that they infpefc the deed, and make inquiry of the fei&nt 
^iid further do what (hall be juft. 

Rot. Pari. 8 E. II. N« 97. A. D. 1314 & 1315. 
^T^O our lord the king and his council^ (hew his tenants of his Tenentc* 

I . . Ville de 

town of Lijkcrede \n Cbrmvallf that whereas \img Richard of Lyikeryde^ 
Cernumy^ formerly earl of Cornwall^ granted to them in fee-farm, ^P^^^ 
his town of Lyjkercde aforelaid, with the mills of the town, ren- 
dering therefore yearly 18I. I Ed. and half a mark to the vicar of 
the faid town, and that to be in fatisfaflioD of the tithes of the 
faid mills ; and that the faid tenants (hould not be any more charged 
againft their warranty, the faid king Richard ^yt 8 s. of rent to 
the prior of Laumejlon^ parfon of the faid town of Lijkeard^ at the 
great requeft of the faid prior and vicar, who then covenanted that 
it was the eAablKhed payment for tithe for ever ; from which time 
till now the faid farmers have paid the half mark to the vicar, and 
the king's provod of his manor of Lijkiord has paid the 8s. to the 
parfons of the church ; but now lately John Launfeks, vicar of'the 
faid town, notwithUanding the compo(ition made between the king 
Richard of Germany and the vicar*s predece{}brs above named, came* 
and demanded of them the tithes in kind, whereas by the afore(aid 
compo(ition he ought to have only the demy mark, and the prior, 
the parfon, the 8 s. to the difherifon of the king, and to the 
charge of the town aforefaid ; and upon this the bi(hop of Exeter * - 

has excommunicated them, and interdifled their church, and con* 
demned them, whereas they can neither charge nor difcharge them* 
felves, nor prove the faid compofition, nor put it in judgement 
without the king and his council y wherefore the}* pray remedy. 

Jn/wer% 
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»3»4-5* Anfwer. — ^Lct Hugh ie Curtenej^ John de Foxle^ and John ii 
■ JVeflU^ or two of thero, fo that the faid Hugh be one, be aflignel 

to enquire in the preFence of the parties of the tithe within written, 
to wit, how much tithe hath ufed to be given for the mills, lie. 
at the time when it was in the hand of king Richard of Germany^ 
and whether there be a compofition thereof or not, and of the otW 
articles, *tic. and let them return the inquifition before the treafu* 
rer and barons of the exchequer, and let there be done thereupoti 
there what juftice (hall advife ; and let there be a writ to the bifliop^ 
cimimanding him, in the mean time, to fuperfede the execution to 
be done againft the men of Lijkeard^ of thofe things which were- 
drawn in plea before him concerning the faid tithe, and in ther 
mean time to revoke alfo the fentence, if any (hould have becKte 
denounced againft them in that cafe. 

Rot. Pari. N* 131. Eodem Anno. 

^T^O the petition of the prior of the church of Chrift of TwpAitiir'^ 
■ fuggefting, tjiat whereas he had empleaded the prior of Brun — 
fMte^ in court chriftiad, for certain tithes arifing in the lands o 
the faid prior of Brunmore^ in the parifh of the church of the fai 
prior of the church of Chrift of Bolfe^ yet by a certain prohibitio 
of the king, direSed to the judges, forbidding them to proceed r 
the faid plea, for that the faid prior of Brunmore held all his de—* 
inefne lands in the new foreft of the gift of king Henry^ the king^^ 
grandfather, the faid judges have not proceeded any farther ia tb^ 
plea, Vc. wherefore they pray remedy : 
Aofwcr. It is anfwered, let John de Foxle and John de fFeflcote be 

afligncd to inquire, in the prefence of the parties, v/ho are pre- 
vioufly to be fummoned, if they choofe to be prefent, whether 
the faid place of which the tithes are demanded be included hi the 
king's charter made to the prior oi Brunmore^ and were of the demcfiie 
lands of the faid prior at the time of making the faid charter, or 
whether the faid prior acquired that place afterwards, and if fo, 
then of whom, and when ; and if the faid place be within the li- 
inits of the parifh church pf Bolfey and^ were tithable before it came 
to the hands of the faid prior, or not ; and if fo, then in what 
manner, and bow \ and let them return the inquifition into chan* 
ccr)'. 
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^0 the petition of Thomas de Yurflet^ parfon of the church of 
St. John of Devifesj fuggeAing, that he and all his predecefTors 
have afed to have the tithe of hay in the meadow of the park of 
Dnifa ; which meadow is now converted into pfture, and fold 
to divers men of the country for the feeding of their beafls ; and 
which tithe is now of late fubtraQed ; wherefore he prays re« 

oedy: 

It is anfwered, let John de Fo3$ky mafler John fFaUweyp^ and AAfwer. 
fViJRam de Harden^ or two of them, be afligned to inquire whe- 
ther the king, at the time w^en the park was in his hand, 
ufed to give the tithe of bay of the meadows in the faid park, 
and from what time, and in what fort, and how ; and if thofe 
'n^OYTS be changed into pailure, then when, and by whom, 
^t^ in what fort, ^c. and how much the tithe thereof coming is 
^'^orth, {/f* and let the inquifition be made in the prefence of the 
S^arbn, if, being warned, he choofe to be prefent, and let the in- 
quifition be returned before the king. 

Rot. Pari. N** 221. Eodem Anno. 

'^T'o the petition of abbefs and the convent of Godejlowe^ fug- 

gefting to the king, that they are of the foundation of the king's 
^ncellors, and that at the foundation of their houfe the tithes of 
all things renewing in the manor and park of fVoodJlock were 
granted by the charters of the king's progenitors ; by virtue of 
which grant the faid abbefs and convent, and their predcceflbrs, 
have always hitherto been feifcd of the tithes following, to wit, of 
the tithes of all colts of the king's ftud ; and that the now keeper 
of the (aid ftud refufes to pay fuch tithes, paying only one of the 
weaker colts to the faid abbefs and convent yearly'; and fourteen 
colts of the two years lail paft, for which they have received no- 
things remain to be accounted for ; wherefore they pray a fit 
remedy : 

It it anfwered by the council. It feems to the council, that if Anfwcr. 
fuch fort of tithe be due, and the religious be in the aAual per- 
ception of it, it muft be commanded to the king's bailiff that he 
pay the tithes due annually ; and alfo pay the arrears thereof, if 
any there be. 

Rot. 
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1321*24 

'■ Rof. Pari, is & i6 E. 11. N* 10. A.D. 1311 & 1322. 

Prior and 'T'o our lord the king and his council, his poor chaplains, tbe 

Brecknock, P"^' *"^ convent of Brecknock f pray remedy, for that wheieai 

the keepers of the lands and caftles of Bncknockf Hay^ Glenkvixji 

Talgarth^ thereto appointed by our lord the king, detain from them 

certain tithes, of which they have been feifed from the time of the 

foundation of their houfe until now, under divers deeds of the lords 

« Det toots of thofe lands and caftles, that is to fay, of the tithes ^ of all manner 

dfrfjpenfet of things confumed by the lords of the fame lands and cafljes, or 

' fci"* ^ ^'* ^y ^^^*' fervants, whether the lord be prefent or abfent, and the 

&r.— See tithe of pleas, tolls, gifts, gains, rents, and of all manner of pro- 

franttofthe fits; by which detention your faid chaplains are in great mifchief 

fo«f*orJic- ^^ ^^^^^ livelihood : wherefore may it pleafe you, for God*s fake, 

tuait, wine, to command your faid keepers that they may have and receive the 

fnrit/but-' aforefaid tithes for their fuftenance, as they hitherto have done, 

Sir. foent*' according to the purport of their charters ; for if they are not fup- 

in caftjes or plied with the aforefaid tithes for their fuftenance, (hey cannot re* 

Prynne't main there to do for the fervice of God, as they are bound* 

p^ Kwu"' Anjwtr. — Be it commanded to the keepers of thefe parts, that 

they fuffer the prior and convent to have and receive the tithes, 

l:Sc* as they have always before this time had and received themj* 

as they can by inquifition, or any other manner, reafonably know 

what they have had and received. 



Pat. I E. III. P. I. M. 5. A. D. 1327. Bymk 

Feeder a^ Vol. IV. 277. 

Of not obferving a Prohibition. 

^^pHE king to all to whom, lie. health. The venerable father^ 
^ Gaucelitiy cardinal prieft of the title of Saint Mar* and Saint 
PeUry hath prayed us by his petition exhibited before as and oor 
council, that whereas divers perfons in our realm are bound (o 
him in divers fums of money for the tithes and fruits of his bene- 
fices in England purchafed by them, and malicioufly refufe to fa- 
tisfy him or his prodors for the fame ; and the faid perfons, though 
they had voluntarily fubmitted themfelves to the coercion of the 
eccleriaftical jurifdidion, and had confented that they might be 
compelled by ecclefiaftical cenfures to the payment of thofe fums, 

9 if 
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ifthey ihould fall therein at the appointed {)eriods; n^verthelefs 1327. 
bring the king's prohibitions to the ecclefiaflical judges, by '■ 

itafon of M^hich the faid judges dare not to compel them to 
make fuch payments, fo that the faid cardinal is defrauded of hi^ 
dd)ts; wt would be gracioufly pleafed to provide for his indemnity 
in this behalf: we, having conGderation to the laudable obeifancd 
which the faid cardinal jpaid to the lord Edward^ late king of Eng* 
ha^ our father, and which he continues to pay daily to us and^td 
our whole realm, and willing, of our fpecial grace, to providefor 
his indemnity in this behalf, will and grant that the faid cardinal 
and his aforefaid pro£lors may demand and fue in the ecclcfiaftical 
coart for all debts which are owing to the Taid cardinal for the 
tithes and fruits of his benefices in Englamli and that the ecclefiafti- 
cal judges may compel the faid debtors by any cenfures of the 
church to make payment of the faid debts^ any prohibition from 
Us notwithftanding. 
In witnefs whereof, i^c. to endure for two years. 

Witnefs the king ^xlp*ejlmlnjler^ the twenty* fixth day 
of March. 
By the king and council. 

Pat. 1 E. III. p. 2 M. 34. A. D. 1328. Rym. 

Fcedera^ Vol. IVl 356. 

The Revocation of the above Sufpenfion of a Prohibition as made 

againft the Common Law. 

The ling to all to whom, I3c. health. Although we have 
granted by our letters patent to the venerable father, Gaucelin^ 

<^ariinal prieft of the title of St. Mar* and St. PcUr^ that he and 
nu proftors may demand and fue in the ecclefidflical court for all 
°^ts which were owing to the faid cardinal fof the tithes and 
"Uiti of his benefices in England \ and that the cccrefiallica! judges 
^^y compel the faid debtors by any eccltfiaftical cenfures to 
"^Kc payment of the faid debts, any prohibition from us notwith- 
^^nding ; yet becaufe, at the profecution of Robert ds Lajey^ 
'Sgefiing, by his petition, in our parliament lately convened a( 
^^thampton^ that he hath been empleaded in court chrilhan by 
^ proflors of the faid cardinal for fuch kind of fruits fold to the 
''l Robert^ and that he, by rcafon of our faid letters patent, could 
^t have any aid in our court againft the faid proflors, according 

Vol, 11. I i«i 
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1328. to the law and cuftom of our realm ; it feemed to the great neit 
^— "— - and nobility of the laid realm there prefent, that the faid grant wat 
made againft the common law of the fame realm ; we wiU, that if 
the faid Robert be hereafter empleaded in court chrlfiian by the (aid 
cardinal, or his prodors, under pretence of the faid grant, for fuch 
fort of debts as aforefaid, that the f«tid Robert may henceforth have 
prohibitions and attachments thereupon in our chancery if he 
pleafe, our aforefaid grant notwithflanding. 
In witnefs whereof, iic. 

' Witnefs the king, at Eve/bam^ the twenty*eigbdi ixj 
of yune. 

By petition of the counerL 



Pet. Pari. 2 E. III. N* 3. A. D. 1328. 

BiOiop of ^Tio our lord the king, and his council, prays his chaplain, the 
s *^ ' bifliop of Laniaffy that whereas he holds the church of Newbuul 

in the forefl of Deane to his own ufe,. and we have a mine of itoo 
within the pariQi whereof we make profit,and whereof your father, 
fire, whom God have mercy upon, commanded by his writ that 
tithe (hou*d be given to your petitioner's predeceflbr who lately 
died, the tranfcript of which writ is attached to this petition ; ne- 
verthelcfs, fire, your bailiffs of thofe parts will not give the laid 
ti:he without a further command ; wherefore the bifhop prays, 
that having regard to this, that the tithe is due of right, and that it 
hath been yielded before this time, you wou'd command the (aid 
bailiffs, that the tithe may be given as it belongs to him. 

Anjwer. — Let the rolls of chancery be fearched ; and if it be 
found that fuch writ was heretofore granted, let fuch writ be had 
now. ' 

The writ. The king to the keeper of the forcft of Deane^ health* The 

venerable father /• bifhop of Landnff^ hath prayed us by his pfc- 
tition lately exhibited before us, that whereas tithe ought to be 
given to God and holy church of every thing yearly renewing 
and we yearly receive great profit from our mine of iron in 9itf 
foreft aforefaid within the p^rifh of the church of the faid bi(hop 
of NewlanJy which he holds to his own ufe, and are willing (o 
yield a tithe to the fame church for fuch kind of profit arifing from 
our mine within the parifh of the church aforefaid ; we, though it, 
fully appears to us by the certificate thereupon made to us at our 

commaod 



I 
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* commancl by our treafurer and barons of the exchequer, that no 1^28. 

^ tidiet have been heretofore given of fuch kind of profit, nor any a ■ 

Itcompence ttude in times pad in lieu of fuch tithes ; willing ne« 
vmhde&to aflent to the petition of the faid bifhop in this behalf, 
cai uaauJ you, of our fpecial grace, that you caufe the tithe of 
fach (bft of profit arifing from our mine of iron within the pariQi 
of the church aforefaid, to be henceforth yielded to the lame 
dnrch ; and we will make due allowance to you thereof in your 
Kcoont of the aforefaid profit. Witnefs onrfelf at fVeflminJier^ the 
tSth day of Hwimber^ in the 14th year of our reign. 
Pir ifjum npm. 



Pet. Pari. 4 E. IIL IT 8o. A. D. 1330. 



T 



*0 our lord the king, and to his council, (hew his chaplains, 

the prior and convent of Saint Fredefwode of Oxfrrdy that 

whereas they are parfons of Ack and oiBnhalk^ within which pa- 

rilh a gieal part of the foreft of Btmwo^d lies, in which foreft 

^Ail^ JAu Mautraversy late keeper of our lord the king of. his 

&>iefls beyond Tr/n/, made fale for the king's profit of underwood, 

wkeieof the Du^l prior and convent, as parfons of the laid place. 

Ought by right of holy church to have the tithe ; for which they 

have lately applied to the faid Mafter7<^£/f, for fo much, while he 

%ai keeper, as they ought to have for their tithes, as the right of 

))o|y church requires ; and he thereupon did nothing ; wherefore 

they pray our faid lord the king, for his grace, and that he will or« 

der that they be paid their tithes aforefaid : 

Anfioer^^^hti the keeper of the foreft be commanded to caufe 
the tithe to be paid to • • • • as it hath been paid in the time of 
bis progenitors. 

Pet. Pari. 8 E. III. N"" 6x. A. D. 1334* 

^T^o our lord the king, (hewetb his clerk Henry de Kendall^ par« 
fon of the church of Rje^ which is the king's advowfun, that 
none of the fiOiermen of his lisiid pariOi yield any tithe of their 
fifberiet to the faid parfon ; wherefore he prays that he may have 
our laid lord the king's permilTion to fue his adion againft them 
for the faid tithe in court chriftian, without incurring the indig* 
nation or contempt of our faid lord the king. 
Jnfufir.-^Let him fue if be will. 

I a Rot. 
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I 347* ' 

■ Rot. Pari, ai & 22 E. III. N®5. A. D. 1347. 

^o ou;- lord the king, and his council, his poor chaplains the 
. abbot and convent of La Roche^ parfons of the churdi oF 

♦ unc keync. Hayljieldy pray, that whereas they ought to have yearly ♦ one heifer vol 

the park or woods of Haytfield\ and alfo yearly (ixteen great beaflft 
in the park or woods aforefaid, in lieu of tithe of herbage; aoA. 
likewife to have all their pigs within the faid pariQi fed in th^ 
woods of HaytfiiU aforefaid, without paying any pannage for 
fame in lieu of the tithe of pannage ; and alfo for the tithe of 

♦ uncbyndc. fifliery of Braythtmer and Ncwfltt^ a * bind of eels yearly, to be takers. 

as of the right of their church of Haytfield \ whereof the faid ab«- 
bot and convent have been feifcd time immemorial, until the ma — 
nor of Haytfield came into the hands of our lord the king, 
the death of John late carl of fVarren^ and is now in the hands 
madam the queen Philifpa^ who holds it of the grant of the king 9 
wherefore may it pleafe our laid lord the king to ordain remedy in 
this cafe. 

Anfwer. — Let proper perfons be afligned in chancery, to inqaire^ 
in the prefence of the queen's keeper there, of the matters con- 
tained in the petition ; and the inqueft being returned into chan- 
cery, let the chancellour call before him the faid queen's coonfeJ, 
and the king's fcrjeants, and any others whom he (hall think pro- 
per to call ; and having heard the rfeafons which tlie parties can 
allege, let him further do law and right. 

Rot. Pari. N* 134. Annh incerth, E. III. 

iT^O our lord the king, and his council, the abbefs of Godflcw 
prays, that whereas our lord the king's anceftors have, by 
their charters, granted to the abbefs and houfe of Godjlow^ at the 
foundation of the church, the tithe of all the venifon which (hou'd 
at any time thereafter be taken in the forcfl of fFhittlewood \ \fj 
viirtue of which grant, the predeceflbrefs of the now abbefs was 
feifed, until Hugh Le Defpenfer^ the father, when he was keeper of 
the faid foreft, diflurbed Mabitli fVafre^ the predecefTorefs of the 
now abbefs, in the reccit, of the faid tithe ; wherefore (he prays, 
remedy. 

jtrr/wen^Lct her flicw the charter in chancery, and thereupon 
let a writ iffue to the jiiftice of the foreft, or to his lieutenant, fiTr. 
that he caufe inquiry to be made whether tlic predeceffoitffes of the 

laid 
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■hli abbefs were reifed of this tithe as the petition ptirports ; and 14^1. 
which of her predeceflbreflcs was firll oufled thereof, and by whom, - 

tnd for what catife, and of all other neceffary things ; and the in- 
queil being returned into chancery, let it be (hewn to the king. 

Rot. Par!. 9 H. V. N* 12. M. 5. A. D. 1421. 

pE it renembered, that whereas mailer fFantier Cooky parfon of the 
church of Somerfiam, in the dtocefe of Lincoln, commenced a fuit 
.10 the court of arches of London for the recovery of certain tithes of 
.a meadow or marfh, called Cronlond Mtde, fituate within the bounds 
andlimitsof thefaid church, or the tithable places thereof, as of 
rigli^ belonging to the fame church, againft one Williiwi fVhithed, 

^1 others, who were tenants of the abbot of Ramefey, regardant 
bis manor of ChaUryi, and occupiers thereof, and who wou'd 
-Aot.pay nor yield any tithe thereof ; and although the faid abbot 
for this reafon made himfelf a party agai^ift the faid mafler fVantier 
in the faid fait, alleging in his plea which he pleaded, that the faid 
soneadow or marfh was parcel of his faid manor, fituate within the 
-^i^panfli of Chaterys^ and in the diocefe of Ely^ and that he 
Qi^iU not to pay any tithe thereof, becaufe it was difcharged of 
•JUie payment of all manner of tithes by papal privilege, and by 
title of prefcription ; yet the faid parfon recovered againft them 
his tithes arifing from the faid meadow or marlh, by the fcntcnce 
given in the faid court of arches ; as by a libel delivered to my 
lord chancellour of England, under the feal of the dean of the 
lame court of arches, and by the fame chancellour (hewn to this 
parliament, it more fully appears ; whereupon the above mentioned 
abbot lately came into the king's chancery, and prayed upon the 
matters contained in the faid libel, the king's writ of prohibition 
to iflue out of the faid chancery, in order to (lop the execution of 
the faid fentence, furmifing, among other things, that the^queftion 
between the faid parties upon the matters aforefaid in the faid court 
of arches was by the words of the faid libel concerning the bounds 
^d limits of the faid meadow or marfh, and not merely concern- 
ing the tithes ; in which cafe the court chriAian couM not have 
conufance. And forafmuch as great altercations and debates were 
for a long time had and moved in the faid chancery, between the 
counfel for both parties, upon the matters aforefaid, and my faid 
lord chancellour, and the king's clerks of his chancery, cou'd nor, 
by^ reafon of the difi^ulty, be (hortly and rightly advifed to do 

I 3 what 
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I42X* what the law wouM in this behalf, my (aid lord cb^cdlour atf« 
■ 11 journed the matter to this fame parliament, and put off and referred 

the faid parties there to hear what might be determined by the ad« 
vice of the fame parliament, according to the ef&& of the old 
fiatute of fFtflminfitr the fecond. And afterwards, upon the fliewr« 
ing of all the premifes in this fame parliament by my laid lord 
chancellour, the faid parties being then prefent, and being heard 
as to what, by the advice of their counfel, they pleafed to (ay ^ 
declare thereupon, by the command of the honourable prince my 
lord John duke of Buiford^ keeper of England^ the king's jnfticct 
as well of the one bench as of the other, and alfo the chief baron 
of the exchequer, then prefent before the faid keeper and lords in 
the fame parliament, were firmly charged, that having confidered 
and underftood the matters in the faid libel contained, whereupon 
the faid abbot made his faid prayerj they (hould give their good ad« 
vice according to the Exigency of the law, for the noore fure ex» 
bibition of juftice in this behalf. Whereupon good and matura 
deliberation bdng had by the faid juftices and barons, and their 
feveral reafons afterwards delivered Jmatim being heard and 
underftood, it was the opinion of the faid keeper and lords, ao« 
cording to the advice of the faid juftices and baron, that no prohi* 
bition lay upon the toatter aforefaid fo prayed againft the execn* 
tion of the faid fentence, nor could it lie, nor was it grantabk ia 
the cafe. 

M. 30 H. VIII. A.D. 1538. 

[Dyer, 43 a-] 

^^^w*^^ (a) I F the parfon of a church purchafe a manor within his parifli, 

aanor now by this purchafe and unity of pofleflSon, the manor 

yw^» ^ which was titheable before is made untitheable, becaufe he cannol 

•n^rof pay tithes to himfelf ; but, if the parfon make a leafe of his parfon- 

poflcinoii 

difdiai|ct it of tithes | but when the pofleffion it fevered, they revive. 



(«) r. 4£//s. Rot. 619. in B,R. fTrighi libelled in the fpiritiial court tgiini 
dampitt for tithes arifing tod coming out of the manor of Ntwtti Vsltiu* in the cAiM 
•f Smtk Surrey. Champim brought a prohibition^ and the matter of law was, A an 
^vifes bis redory except his own tithes, and afterwards granU his land, flnl! like 
grantee be difcharged ? Ht^«r/ thought not, becaufe thej are in the grantor bf imy ef 

detainer. T. jfi Elhu Rot 506. B. R. In an a^ion of debt by HmrgtrfirJ v. O^ 

Imful, the condition was, that the defendant fltoold fuffer the plaintiff. Sec. quietly t» 
enjoy his manor of D. in the parilh of S. (where the defendant was ptffoo), and iS 
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age aind reCbry to a ftrangcr, then the parfon himfelf (hall pay ^53^' 

the tithes of his manor to the leffee of the reflory : and if the ' 

paribn make z feoffment of the manor, the feoffees (hall pay tithes 

to the parfon (b enfeoffing, becaufe tithes cannot be extinguilhed 

by any unity of poffe(&on, as a rent-charge may which is iffuing 

ottt of the land-; but tithes are due by the lav? of God ex debits 

for the occupation and tillage of the occupier in whofe bands fo- 

ever the land come, if it be not the hands of the parfon himfelf. 

And all this matter was agreed by the judges and ferjeant ; but 

they diflered in opinions. Whether if the parfon let parcel of his 

^ebe for years or life, referving rent, the leffee (hould pay tithes, 

or not ? ^an inA» 

E. 7E.VI. A-D. 1553. 

The Dean and Chapter of BriJIol againfl Ckrhe. 
The Serjeants' Cafe. [Dyer, 83 a.] 

^T^Ht cafe of the new feijeants was, that adize was brought by AfHtc of a 

the dean and chapter of Briftol againft one Qerkty for a ponion SthMty « 

of tithes in Nbiih Cerney^ in the county of Ghucefler^ in which ^J*"^"*!,^^ 

divers exceptions were taken to the writ, and to the plaint which demurrer 

comprehended the title of the plaintiff, upon which was a demurrer' becauivi 

in law. The (irft was, becaufe the writ was of freehold where it '• ^i*"*"' 

Ihould be of a portion of tithes. Alfo, that the writ ought to Bt't utt- 



kit olber lands, ceoementi, and hereditament! chcrc, in fuch and the like fort at tht 
Ctfher of the plaintifFi 6^r. enjoycd| &c. without interruption, fuit, or denial, &r. 
The defenchint pleaded conditions performed { the plaintiff replied, that his father, for 
flkc rpace of, hfc» before, was fcifed of the faid manor of D, and of a portion of tithes, hj 
rcaioii whereof he held the land dlfcharged, and now the defendant hai libelled againit 
luen io the fptritualcouir, {sfr. Refolved, that the condition was bioken ; for, notwith- 
fUoding the unity of polTci&on, the manor and the portion of tithes out of the manor 
continue feveral, and both dcfcend to the plainriiF, fo that at the time of making the 
obligation, and afterwards, the manor ,is difcharged of tithes ; wherefore judgment was 
entered for the phmtiff, efpeciaUy hecaufe of the word kireditament in the condition — - 
A#. 31 and 3a £//s. In prohibition between Ptrkini and Wmde^ parfon of Babimgton^ 
{Cfo. Elia. x6i. xi Co. 13 b.] the cafe was. That the faid parfon, by deed indented, 
leafed hit glebe, with the profits and advanUges thereto belonging, fur ninety-Ave 
years, rendering five pounds for all ezaAions and demands whatfocver to the faid 
reAory for the aforefaid clofc belonging 1 and the queftion was, Whether the leflee 
fluwld have the laid cloTe difcharged of tithes during the term ? And refolved by th« 
CMirt, that the tithes fliall not pafs by fuch gcacral wordt • 

I 4 have 



I20 CASES, 

1553, have been brought as well agaxnft the tenant of the land at againft 
the difleiror, as in alTize of rent charge* But (ee ilatute 32 H. 8« 



rcilntwar ^* 7* w^*ch anfwers this exception. Alfo, for that the plaint ii 

not j ji;.cd uncertain, /. " cf a certain por/ion of tithis of Jkeaves of com^ haj^ 

din".i;'yr in " wooly and lambsy annually arijing^ renewing^ and growing of and in 

Vi^iTp ':iint ^ '^^ hundred acres of land^ twenty acres of meadsw^ and ow bw^ 

of*-acvr- « dred acres of pafiure^ with the appurtenances^ in North CermyJ^ 

tLi,"V-. Alfo, that the ilatute 32 //. 8. c. 7. which gives temporal a&ioos 

4 Thrfu-' for tithes and fpiritual profits, ought of neceflity to be recited in 

tutc32H.^\ the plaint. Alfo, for that the form of pleading, which waS| /. $f 

fci out. a portion of tithes^ ^c, in his dcmefne as of fee ^ is not good; for 

5. Ti:ewru ji^hes g^e uot in demefne any more than an advowfon. Alfo, that 

va-i ; \ :iti.c» J . » 

in dcmefue the titic was double, bccaufc it is alleged that one L late prior of S, 

6. For tiiat ivas feifedy l^c, in fee ia right cf his churchy and that he and all his 
wkaded ^** predecejffhrs were f el fed ^ li^. from time immemorial \ and fo the prc- 
doubic, f. fcription carries a double face. Alfo, for that the words in the 
prior, 6ff. title, s. by virtue whereof are uncertain to what thing they (hall 
j^as ftifcd, i^g referred. Alfo, it is alleeed that king //. 8. was feifed of the 

C^f . in right » to 6 ^ ^ 

of his faid portion by reafon of the fuppreflion of the faid late prioiyy 

and th9t he which was under three hundred marks in his demefne as offee^yfiHh 

prcdcceffor ^^^ faying in right of his crown^ and in faft by the aft of fuppret 

were icifed, (ion, in 27 H, 8. (which is not printed) [it is now c. 28.] the 

rime, ^e. poQeflions of fuch little abbies and monaftcries are annexed to the 

certV** ""' crown. Alfo in the conveyance of the faid portion of tithes by 

what the the grant of king //. 8. to the faid dean and cl-ap'cr, tiie chriftian 

virtue name of the faid dean is omitted. Alfo it is alleged, that the faid 

In'th^'^i '^^"E ^^' ^' 6^^'^ ^"^ granted the aforefaid portion ot tithes itter 

refer. aliuy by the name of the entire portion of tithes arifing, &c. out 

is not flalcd 0^ ^'''^ demefne lands of the archbijhop of Yrrh^ lying and being in 

of the^^'^h** A'^r//^ 6'. in the faid county of G. called the late monaflery, now 

in right cf appertaining, &c. and ihen^ or lately beings in the tenure of E. Tam^% 

^!ru"' Knight^ i^c. and there is no averment in fafl, that the lands put in 

riinff lan yj^^y ^f vvhich,.&c . wcrc demefne lands of the archbifbop. and in thetenuro 

ii.imc f>f the , *' •' . 

<ican is of E. lame. And this was the rnofl doubtful and material exception, 

lo/por that ^X ^^^ j"^^g^*^« Alfo, the matter in law is, Whether the dean and 

the liihc* in chapter, being a body politic, of whom the fiatute makes no men* 

averred to tion, Only of a pcrfon or perfons, be within the benefit of the ft»» 

't):c%m'f>li tutc r and alfo, Whether the tithes in their hands, being fpiritual 

;/ [^^ ^"■^^- perfons, can be demanded in the temporal courts, as lay or temporal 

hi/hib cf t / w 

Yorit, lute things, or not ? and, Whether the tithes, by the fiatute of 27 [H. 8. 

in the tcnute 

•f E, T, as they wcrc dcfciibt^ in the king's grant of ihcm. 

c. 28.] 
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c 28.] (which is the fiaCute of this fupprefiioD) or by the 32 1553- 
[H. 8. c. 7.J are made lay or temporal by any words in the faid *— — - 
fiatutes ? 

{a) I • As to the firft exception^ it feems that the writ is good ; Anrwo- to 
for when a man hath a fpecial remedy at the common Jaw provided j^ ^^'^^ 
for by writ in the regifier, which ferves only for one cafe, and for for riches, 

. . the writ 

one thing, and afterwards a like remedy is provided by the ftatute fl,aii be Je 
in another cafe, and for another thing than there was any help for ^'^"f/^"^ 
at the common law, the general writ, ready framed, fiiall ferve in the plaint 
the new cafe, and the fpecial matter (hall be (hewn in the count, therein OiaU 
unlefs a fpecial writ be exprefsly provided in the datute ; as the ^ ^p^chL 
writ of cui in vitUy at common law, ferved only upon a difconti- 
nuance, in which the demife of the hufband is fuppofed by the 
writ, and by the flatute of ffitflm. 2. c. 3. a cui in vita is given 
upon a Recovery by defendant, and no form of writ there framed, 
wherefore the common writ fuppofmg a demife, which is falfe in 
fa£t, (hall ferve, i^c. So divers writs of pracipe quod reddat are 
now by ftatute againft ceftuy que uje^ and pernor of the profits, al- 
though be is not tenant of the land : the form of the writ at 
common law is not altereci by that : fo the (btute of 4 //. 7. [c. 
17.] gives a writ of right of ward for the heir and land of tejiuy 
que ufe of land holden by knight-fervice ; as if the anceftor had 
died feifed in demejncy the writ of ward at the common law (hall 
ferve, which fuppofes that the anceftor held his land by knight« 
fervice, which is falfe, but the fpecial matter (hall be declared in 
the declaration. So the tenant by elegit^ or ftatute, who hath only 
9 term and chattel, (hall have affize if he be eje3ed, by the ftaiutc, 
as of freehold, and the form of the writ is of freehold, and not of 
' a term, (sTr. Then if a general writ (hall ferve in a new cafe 
where the writ in its fuppofal is falfe, ^ fortiori^ the general writ 
of aflize in this cafe, which is not falfe but true (for tithes are now 
at this day made lay and freehold by reafon of the faid flatute], 
ihall well ferve. And although the faid ftatute of 32 //. 8. that a 
man (hall have original writs for tithes, as the cafe (hall require, to 
be devifed and granted in the king's ^court of chancery, yet if the 
chancellor think this general form of writ of afTize of novel 
di(rei(in good, without devi(ing a new form, that is well enough in 
this court ; but we have a do£lrine, that if a man have a writ 



(•1) KoCC; that affile of tithes did not lie at common laW; sx H. 7. 3. b. hfEHht, 

framed 
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1553. framed in the regifier for hvt fpccial cafe beGdex the general writ^ 
■ and he ufe the general writ for bis fpecial cafe, it ball abate, as m 

affize of common, the writ fliall be of common of paftnre, and 
there are no forms of writs of aflize except thofe two, wherefere, 
ifc. And fee 7 //• 7* [2. a.] in trefpafs bjr the hofband and wife 
of a ciofe broken, and his goods taken, and coont of a tre^pals done 
to the wife while fingle, that (hall abate the writ, iic. 
Anfwer to As to the fecond exception, x. Whether the tenant of the bod 
Afinefies ^^^' ^ named in this cafe, or not?«— it feemed that be needs ooc^ 
^w>»«» «» for the words of the ftatute 32 [H. S. c 7. § 7.] are, ^ that f 
the pernor ** any ofii be £JfnJedy difomiy wnmgtd^ &r othenvife iefi from their 
Z^JI^tht ** lawful inberiiancey Jfette^ feifat^ fH^ffim^ He. Ij emj ciber ferfm 
atti«-ieaant. m or perj^tu claimini^ or pretending t§ have intereft §r iitkiuert^ 
** thefawu^ that then the ferfen fe diffeifed^ deforced^ wremged^ fit. 
*' Jbedl have their remedy in the king*s temporal cmtrts^ tic. as the 
•« cafe IhaB repare^ for the recwerj^ gftting^ or oitaining^ lie. hj 
^ original writs of pnedpe qmod reddat^ affizi ef nwvel diffeifin^ mert 
^* d'anceftsr^ He. in like manner and form as they fbwU or mi^ At 
^ for lands^ tenements^ or hereditaments^ in fuch manner to he it* 
*< mandedj** wherefore it is not neceflary to name the tenant of 
the land, as in affize of rent charge or feck, which are thiog 
againft common right, (ic. And bcfides, for any thing that is jfCt 
(hewn, the tenant in aflize may be tenant of the land, fie. kit k 
bath demurred in law to the title, and no plea is offered that tbae 
is no tenant of ^the land named in the aflize, wherefore it lieems 
that this point ought not to be argned in this cafe. It feems al(b 
that no man can be tenant or pernor of a tythe but be who takes 
it ; and there is a diffincnce between rent and tithe, for tithe it 
not iffuant out of the land as rent is, nor to be paid by the handi 
of the tenant, as rent is. See for that, the cafe 40 £. 3. [14. pi. 
25.] that great default is in the tenant if the rent be not paid, and 
he {hall be adjudged a difleifor. Alfo, note the laft provifo in the 
(latute of 32, that againft him who refufcs or denies to fet out his 
tithes, or detains them, remedy is only given in the ecclefiaflial 
court. 
Anfvcr t* ^ Of a certain portion of tithes^ tic** This (eems good 
In asU enough, and cannot be dcvifed any better. And, firft. It is gooh 
piaint tf m moil learning in the Book of Aflize in divers places, that a man needs 
^^^titLt not ufe fuch precifioa and certainty in the plaint of an affize as in 
^^ **«* other wriu of precipe quod reddat ; for in 8 Afll [i.] wood wis 

cooush. put 
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put before peftare in a plaint, which is contrary to the order and j jr j^ 

fbrni of zfntcife fuod nddat^ according to the verfe ; and a plaint - 

was of che annual rent of one robe, or twenty (hillings, in the dif* 

junfitve, which would not have been good in ^fracipe quodreddat\ 

and of a certain piece of land, and that is good in aflize without 

any contents certain, [a) So one brought a plaint in D, only^ 

and there were two D,*% in the county, and neither of them with- 

cut an addition, yet the aflize and plaint was well enough ; and the 

leafon as I underftand is, that the judgment in aflize diflers from 

other writs, for he recovers feifin of the thing put jn plaint by the 

view of the recognitors, and it is fufficient if the thing in plaint 

be To certain and plain that the recognitors can put the plaintiff* in 

pofleflion. And now becaufe this term ^^ portion of tithes'* is un* 

certain, and unknown in our law, it is neceflary to conGder its na- 

tore and quality for theminiftering of our law now, becaufe it is 

incorporated and made parcel of the body of our common law. I 

underftand « portion of tithes to be where a man hath any profit of 

tithes within the parifli of another parfon, or vicar, and its origin 

was before the council of Lateran, at which time it was lawful 

for vetty one to diflribute and pay as he chofe his tithes, or 

any portion thereof, to any church, according to his bed de« 

votion ; and there was no reftraint to any church or parifli in 

certain ; fo by continuance that grew to a right and title, and it 

was therefore given for prayer, or devotion, (ic. Then to confider 

the certainty here, in every word of the plaint is certainty. Firft, 

the word ** certain** is an adjefiive or relative which expreflics a 

certainty and particularity, and efpecially in the Angular number, 

unlels it be coupled with an adjefiive or fubftantive uncertain, as 

•• a certain perfon unknown^* and " of the death of one unlnewn^ 

** &r." for then it does not make any demonftration ; but being 

joined with a fubftantive certain, as ^* in a certain place called^** it 

is otherwife ; fo here *< portion** is a fubftantive, and by the words 

following, J. of tithes of Jbeaves of com^ hay^ wool^ and lamis^ the 

kind and quality of the tithes are named and exprefled : and here 



(«) r. 16 Jae. B. R, Land in the pariih of jf. by lyrcfcription roaj be liable to tbe 
rrpain «r the parifli church of B, and difcharged from the repairs of that of A. Grecn'g 
cafe.— -i-Z. 43 EL B. R, Sir Mile* Lmnds v. Drury, [Cro. £liz. 814.], the queftion m 
Ibis cafe was, Whether tithes misht be demifed by copy of court roll ? By DtidiriJgt 
Ibey cannot; for althou|h tithes have been imxnemorially to be paid, yet a parfon loifht 
■Uim them befbrt any other until the council of Lmum^ and fo their origin as to this 
tbaich was by tbefc conBituiiont, and not by cuHom. 

the 
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^553* the meafure or quantity of tithes cannot be exprefle^ ; for althdo^i 
' the defendant, in the year of the difleifin coromitted, took one 

hundred (heaves of corn, two cart-loads of hay, two fiones or 
pounds of wool, and ten lambs, yet the difleifin is made of the en- 
tire tithe, which is a thing uncertain in number, for the goodnefa 
and fruitfulnefs of the year is cafual and uncertain, and for that 
reafon it is impoflible to limit the portion more certainly. And 
befides, it is alleged and declared that this portion of tithe ii t 
thing of long continuance and antiquity, and in the country there 
the certainty and quantity is well known, fo that the plaintiflF vBgf 
well recover his feifin of thb portion of tithes by the view of the 
recognitors, f^c. wherefore, i^c. And fee //. 1 1 //. 4. i4a •• 
pi. 4.] In debt — pracipt qucd reddat a certain portim of land is good 
by Skrene^ aod allowed by Hill without (hewing how much tfait 
portion confifis of. .And befides the ftatute 32 H. 8. is pluo, 
that aflize and pracipe qu^d reddat lie for a portion of tithes; 
wherefore, iSc. 
Anfvcr CO The ftatute of 32 //. 8. needs not to be fet out ; and that for 
4 Obj. ^^Q reafons : 1. Becaufe that ftatute is general and univerfal, and 

cV i» a £e- runs ovcr the whole kingdom, and concerns every perfon or per- 
ncraiiiaturc, f^j^j ^.j^q have any fuch fpiritual profit : then the judges of eveiy 
^iz for court are efpecially bound to take notice of this law, inafmuch ntL 
n^Xeu' g^^'^ them jurifdiSion and power to hold plea of that, which, be^ 
^^^ fore the ftatute, the common law took no cognizance of ; and fiiel» 

general law is not of nece(&ty to be alleged : and this was ruled u» 
error 37 //• 6. [15. pi. 5.] /ui fine^ in the exchequer chamber* 
Alfo in 4 £. 4. [22. a. b.] in the cafe of Lord Hungnfori^ iim 
traverfe, and other books : and fo it is, when a man is acquitted 
by a general pardon, by parliament ; and he, being arraigned, does 
not plead it, but puts himfelf upon trial, and is acquitted ; he Ihall 
not have confpiracy, for he was not legally acquitted ; fince thf 
judges ought to have allowed him his pardon without pleading it* 
And further, this ftatute doth not give any new writ or aflioo 
which was not before at common law ; but joins and annexes 
other things which are to be demanded by writs original at comnum 
law ; by which they were not demandable before. And therefore 
it may be well likened to the cafe of 14 /f.*4. [20. a.] in main- 
tenance ; where the cafe was, that conuzance of plea was granted 
to Brijiol of all pleas ; and afterwards, there was an afiion of debt 
given by ftatute for a thing, for which no adion of debt lay be- 
fore j they (hall have conuzance of this a£Uoii> becaufe the fame 

a£lion 
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aElion was before at common law : but if the ftatute had given a 1553. 

new aSion which never was before, it is otherwife ; fo here, Wr. —— — 

And this ftatute alfo gives a power and jurifdidlion to the temporal 

courts to hold plea of tithes in thefe cafes : and I never underftood, 

that the plaintiff fliall be compelled to (hew the power and authority 

of the judges and court in his writ or declaration ; but that is for 

the defendant to allege, and to take exception to the jurifdiftion of 

the court, as well as on account of difabitity of the perfon of the 

plaintiff, and things of that fort : and, for thefe rcafons, I think 

that he is under no neceflity to allege the ftatute, any more than it 

bath been ufual for the ftatute of ^. 3. [i. c. i.] to be alleged, 

when a man pleaded a feoffment of ceftny que ttfe\ or at this day, if 

a tnan plead a feoffment to an ufe, it is more than is neceffary to 

allege the ufe, executed by force of the ftatute of ufes 27 //. 8. 

[c. 10.] And fo at this day, if a man will plead a devife by will, 

(hall he be forced to allege the ftatute of wills ? It feems clearly 

he fliall hot. Wherefore, iic. 

It feems alfo, that tithes are demejne^ for they are tangible and Anfwer ce 
vifible ; and alfo the cfplees alleged in a writ of right of advowfon ^(Tizl of 
of the church, or of tithes, are in prender of great tithes and fmall tiJiie^ /> de^ 
thhes, and in oblations, ^c. therefore it is not like a reverfion, g^d! " 
fuit, fealty, or fuch like, which are not tangible. Wherefore, 
iic. 

It fisems alfo, that the prefcription'doth not make the title dou- Anfwer to 
blc, for the feifin of the portion (only) doth not make a good title \^^t' 
in the prior of S. any more than of a rent, or any other thing or « portion of 
profit in the foil or fee of another, which commenced againft com- mlndint^" 
men right : for, in all thefe cafes, the commencement of it ought P'«fcribcs in 
of neceflity to be alleged by him who is to make title to it, whether a. This is 
he be a privy or ftranger thereto : for it is contrary to reafon to ""' * *^''"^'* 
charge the inheritance or freehold of another, without (hewing a 
fubfiantial foundation for ir. Then here admit, that the prior had 
been feifed of this portion, which ought to be intended to be in 
the parifii of which the prior himfcif was neither parfon nor vicar, 
fhall this feifin make him a title to this portion without prefcrip- 
tion ? I think not : and then the feifin is not material, nor traverf- 
able, but only the prefcription ; for the king cannot make other 
title to it than the prior himfelf, who could by no means make out 
a good title to himfelf, but by grant or prefcription. Wherefore, 
Cifr. Befides, the prefcription declares the manner in which the 
prior was feifed, s. fhm time immemorial \ and there, this only is 

traverfable, 
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traverrable» and not the feifin* for he cannot allege the pre(criptioa 
if he do not allege the feifin alfo : as in ^feiri facims to execute a 
fine, the fcifin of his ancefior with a feoffnaent is not double, for 
he cannot allege the one without the other ; fo here^ tic. 

" By virtue whereof.** It fecms that thefe words (hould, of ne- 
ceflity> be referred to ail the mean degrees and fieps before ei-» 
prefledy by which the faid portion is conveyed to the pofTeffioa of 
the king ; of which, the firft degree is the feifin of the prior by 
prefcription ; the fecond» the fuppreflion of the priory by a& of 
parliament in 27, with the averment that it was under the value of 
two hundred pounds per ann. and alfo one of the three orders or 
habits of religion, i. tnotJu^ cemons^ and nuns ; the third flcp is, 
that the king by the ad is deemed and judged in aQual and nal 
pofleflion of the portion : and all thefe matters are degrees and 
means to induce title to the poffeflion of the-king» and no one of 
them is fufficient to do this without the other, but altogether are. 
And the nature of thefe worcls, <* by virtue whererf** is well ex* 
plained and declared in 7 //. 7. [394.] in trefpafs for trees cot 
and carried away, where it is holden, that the ** by virtue whereof** 
nee anget nee minuit fententlam fed tantitm e^nfirmat freemtffk : as if 
the defendant there pleaded a feofiment of the foil where trees 
grow made to the plaintiff for the ufe of a (Iranger, ** iy virtue 
«« whereof* the flrahger granted the trees to the defendant, that 
is bad ; for the feoffment to an ufe did not make the grant good, 
without averring the continuance of the ufe until the grant of the 
trees, which thing is not implied by the ** ty virtue wberetf^* 
wherefore, as I underlland it, a better form of pleading could not 
be devifed tlian was in this cafe. 

*< In his Jemefne as of fee.** This feems good enough, without 
faying ** in right of his crnun^* and is the beft mode of pleading; 
for it appears before, by the ibtute, that the king ought to have 
the faid monafteries, to do with them according to his good plea- 
fure, for the honour of God, and the weal of the kingdom : and 
then to make the law clear, and without any doubt, this is better 
pleaded than to fay ** in right of his crown ;'* for this might create 
an argument and doubt, whether he could fever it from his crown 
or not, although it feems fufficiently clear that he might ; yet to 
allege that which is dubious and difputable, when it may well be 
alleged fully and clearly, would be impolitick in pleading. And let 
m grant alfo, that it were neceffary to allege ** in right of bis 
<< croumf" fiill the manner of pleading before is fuch, that the 

kin£ 
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king necefljArily muft be feifedt as if the a3 gave it him by intend-* 1553. 
meot, althcMigh it is not exprefsly alleged^ for the ftatute annexed ■ 
it to the crown. And fee E* 34. H. 6. [34. b«] in quare impedit^ 
this exception x>ver**ruledy where conveyance was made of an ad- 
vowfon of king Hen. 6. who came to it by defceati and it was 
])arcel of the pofleffions of alien priors, which were annexed to the 
crown by parliament in the time of Hen. 4tb or 5th* 

{a) It feems that it is not neceflary to mention the dean by his Anfwcr t# 
namet any more in the conveyance of the title for the portion ' ^^^' 
made 10 the dean and chapteri than in the original writ of afTize. chapter 
And no one will deny, but when a dean and chapter, who are an .ffiM^fifr 
entire body politick, are Co commence any aflion, the heft way is ^"^^'> "^^^ 

t r t * c r r 1 t- "*** mention 

to omit the name of the dean, for fear of a change of the dean by the de»u b^ 
demth, or otherwife, by which the writ may abate, as is adjudged in ^^^^' 
21 £.4. fol. 19. [15* a. b.] And I take a great diverfity be- 
tween where one is fole feifed in right of his deanery, and where 
in common with the chapter ; for it may be agreed for law in th6 
firft cafe, that if the dean alone be entitled to an adion real, he 
jDuft call himfelf by his chriflian name, that it may appear whether 
the caafe of aSion commenced in his time, or in the time of his 
predeceflbr. As, if a difleifin be made to a dean, or an erroneous 
judgment, or falfe oath, and be die, his fucceflbr (hall not have an 
affize of novel difleifin, but a writ of entry upon difleifin in the 
fuilusy or a writ. of error, or attaint, and name himfelf, becaufe he 
was not a prty to the judgment ; but in the other, r. where the 
dean is feifed in common with the chapter, there, although he die, 
fiill his fucceflbr, and the chapter together, fliall have aflSze of 
novel difl*eifin, or error, or attaint, as the cafe is, without naming 
the dean in certain, becaufe the dean is not dead, but hath always 
continuance, And therefore in 147/. 7. [31. b.] it is holden, 
that a dean and chapter, or a prior and convent, without naming 
the fuperior by his proper name, granting by their common feal 
an annuity until promotion to a benefice by the aforefaid dean or 
prior, their fucceflbr may tender a benefice ; but if they be named, 



(«) If. 31 Ei, [i And. 148.] CiP'ter v. Crmnwe/f in ijtaiwit firmgt^ the plaintiff 
dedaied upon a leafb made by the warden and oollcf e of ^i Swii in Oxford^ and ex« 
ception was taisen becaufe tbf chriftian name of the wardea was omitted, and it wu 
adjudged unneceflary ; and a diffcrenct ukcn where the corporation confifis of one per- 
fon ooly, at a biOiop, there be fliould be named ; otherwifci if of manyi at a dean and 
dbspteTi mayor nd coaawnalty. 

there 
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*S53* there the contrary IS holden, becaufe the aforefaid dean Or piiof 

^ ^ flial! refer only to the dean or prior by name, and to none others^ 

And here the proper name of the corporation and body politick is 

the dean and chapter of B. &c. ; and by this name they are enabled 

to purchafe, fue and be fued, and not by any chriftian name. And 

» alfo the truth in this cafe is, that the dean, who was the plaintiff 

in the afTize, was the firfi dean of this corporation, the Com-* 

roencement of which was only in the 24th of Hen. 8. which is 

only feven years fince the ere£lion ; wherefore it can nfo otberwifa 

be intended but the fame dean to whom the firft grant was made : 

and fee 13 £. 4. 8. b. holden by Choke^ that although it is ufual 

to allege the name of the mayor, who is the head of the corpora- 

tion, yet he had feen fucb general pleading, without naming thtf 

' head, adjudged good. And fee a good cafe of that, //. 17 £• 3# 

[i. b.] oidifcire facias brought by the fucceffor ofa dean' and chap^ 

tsr, upon a recovery againft an abbot, fince dead, without namiq^ 

the proper name of the dean, but jof the abbot ; he (hewed a diver- 

fity between the late abbot and the prefent abbot,, but that cannot 

be of a dean and chapter. 

Anfwer to It feems too, that no averment is neceiTary ; and that for divert 

loaffi^ f ^^^^^'' ^^' '^^^ plaintiffs^ in the premifes and commencement 
tithes, plaint of tbeir title, (hew, that the portion of their tithes, now in plaint* 

that iC H 8 

gave ciiein ^^ iffuant out of two hundred acres of. land, ^c» in N. whereof tho 

^VP^*!^y'f hte prior was feifed in fee by preftription ; and that before any 

urijingout' title or feifin in the king; and then they proceed in their titles 

wftehinii ^^^ convey it by due and legal means to the king ; and that the 

•jthtarch' ^mg was fcifcd of that in fee, and fo being feifed, made a grant 

York^ and to them of the portion aforefaid, by the name, i^ic. fo that the 

'unurllfT. foundation of their title was not of the king only, but they alfo 

It irnot ne- make conveyance of the king's title, s. from the prior : and then 

aver 'that' it much varies the cafe, whether the title have its origin of the 

^^Hn^vfe ting only, for then perchance all the words, in the king's grant 

were the ought to be Verified, and efpecially when it wants certainty. As 

tanJiofth where the king granted all his lands which he had by the attainder ^ 

mrckhijiop im j^ g^ jf a man would convey by fuch grants, he ought to aver that 

§/ r. /. S. had fuch lands^ &c. The law is the fame in the cafe of a 

common perfon who releafes all his right in all fuch lands as defeend 

to him of the part of hit mother in D, there ought to be an averment 

that the lands^ ^c. defeend of the part of his mother ; for otherwifc» 

the releafe is void, by reafon of the generality and uncertainty, ^c. 

And fee this % E, 4. fuL uit. And yet in i H. 7. [iA. b. 29. a. J 

7 i» 
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inalTize^ it wa< ruled by all the judges, that if a feoffment be ^SSS* 
made by deed of lands by the name of ait the lands which he ha(h . 

if the gift offuch a one^ the tenant ought to plead thia feofffnent by 
deed, without taking any averment : as, if it were made to him by 
the name of /. S, where his name is aifo /. D. becaufe he may be 
loown by one or the other ; otherwife is it of a chriftian name ; 
but there it is holden, that the bed pleading is by the name com- 
prifed in the deed: and therefore in 26. Aff. [i 19- a. pi. 2.] it was 
luiedin an aflize brought in D. where the.tenanr pleaded jointenancy 
of the land in plaint, by a deed of land in S, that that was good 
enough, without averring that S. is an hamlet of D* becaufe the 
vill may have two names, the one true, and the other a nick-name. 
[n) So, when any certainty is in tlie grants although there- be a fu- 
peiBiious addiiion in the grant, that is not material, nor Ihall im« 
piirit: as is the cafe in 20. AfT. [8.] A man made a grant of 
twenty cart-loads of wood in the wood of D. which he hud of the • 
^ 9nd grant <^hh father \ the grantee was not driven to Ihevr 
iny writing of the father, becaufe by the premifes the foil was 
fuicicntly charged, tfr* And fo in the cafe of 9 Hi 6. [12.] of 
in annuity granted by the queen, perclptenif de magna cufuniar* of 
Lmdm^ the grant was ruled good, and the percipiend* void, £:fr, : 
And fo in 2 E. 4. [29. b.] A roan releafed all his right in fVhlte^ 
tcn'mD. Yfh'ich he hdLd hy hereditary defcent from his father, aU 
though he had it iy purchafi or dtjfeljln^ it is well enough, i^c^ 
^Vn here, at the time that the king granted this portion of tithes 
^bich appertained to the faid late prior, it may be that the faid 
two hundred acres whcteof, Vc. were the demejne of the afchlljhof 
fTni \ and then the king inferted thefe words in his grant, to' 
'^dke it more certain, and to .give another name to the portion 
^hich it had before \ for before, it was known by the name of a 
Portion of tithes in N. belonging to the priory of S. and by that ' 
'^nie it appears that the king in his grant aflented ; but he added 
^orc to that as above, which addition is peradvcnture falfe, and 
Perhaps, true : and fo of the tenure cf E, Tame, And if neither of 
th^n were true, yet by the ftatute 3+ U 35 //. 8. c, 21. this 



O) Caftnms and fubiidies have been formerly alBgned by our kings to their fub« 

^^^)» at H. 6. afigncd over to (Ordinal Benufdrfy arm, 22. for his fecurity for a 

^^bi of ftxteen hundred pounds due to him, the cufloms oi Londnn and Switkumptom» 

*o Edumrd^ anno 12. fecured bis debts by afligntng over Che next fubfidy and aid that 

^Ottid be^ granted from cht cbotch or laity. A^t. Coof. aa H, 6. Biil Signat. 1 2 £. 4. 
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^553* mif- recital ol late farwter er ocmpier <i^)es not make the patent void* 
*""—""" Then if the portion paflcd by the patent, that fufficeih for the 
plaintifT; for it would have been folly to take an averment of this 
title to a thing which was fal'.e, and which is immaterial whether 
falfe or tmc, as the cafe is her;.*. And the counfel of the plaintiff 
would ill have dcfcrved their fee (.>f wh»im I was one}, had thcv 
alleged this averment of the tide in the plaint, which had it heeo 
found falfe, ought to deflroy the entire title of the plaintiflTs, (A*. 
Wherefore, in my opinion, as it is here pleaded, the portion of 
tithe is convened fufScienrly fmrn tlie prior to rlie king, and from 
the king to the plaintlflfby name, cV, Aiui t~e pleading is •* /& 
aforefaiJ pirtion^** which cannot be any r.ew one, or otiier portioir 
derived from x\\c king ; and fince the deicndjnt hath demurred in 
law upon this plaint, he hath ajknowicdgcil ihjt the king's grant 
was of the fame portion that iiriicd out «>f li.c land put in view, 
l^c. And, therefore, I iliink the pleading good without arer- 
menr, isc. 



M. 1 & 2 Eliz. A. D. 1558-9. 

Pci!cs agalfijl Sa'^rderfon in 5. R- [Hycr, 170 b.] 

q.'>aprobi- {a) 'TnnE farmer of a reTrorv futd one of his parifh in the cc- 

it,K for cleiiaiiical couit for tunes ot n^VJ/ and rjr growing iQ 

r*Or '^^^J acres of land, and the d-Lfcndant ♦ [ued a prohibition upon the 

/ifr]w4-«f, llaiuie2&3 £.6. [c. 13.] fu^gcftlng that ail the fixty acres were 

the iand *■ -• - 

b^ing fugjeftcd to be lately imprr^fJ, wj« provt*! :*.», I ut \\\.-x itrhe* of riW aid /-itAjh4db«t 
a!ways paid frr it : r'.oi;.-:-. ly ;l:t S./irr :: <; :*.i - - •?'.:« r .-:;«u.* pivitk' lor fevcn yeai»| rii* 
(Mil 41 caiu;«iC ba\e a cuo^uliaticn, for he his cot fticc r'cr ::t;.cs uf tbcie. 

banea 



(«) Fens or rrjarfli srounds w'-.icr .ire drai'»cd fli;»?l ^t^-^ thhes in 6" [7] vetrii v^ 

not fooncfy 2 E, 6. C. I Z. 7"';ir. 3'; £•'. B. R f/;V. 5 C^*-. C. 3. Setmie't Cdk. It 

was refoN-ed tkat tiches sjz du: 2nd payable of all mi I«, u:i!e*s tl-.ej lie as ancieat M 
9 E. 2. and before ; for mills more ancient arc difcn-irgca of :i:hek by I'.-.c dat. jbf* 

C'f. [c. 5.] /A'/. 5 Cmr. C. B. Between P»r'-: and E-.-.it^f n prj!.:blutin vai avardti 

to the biibjp vt Sr. ^j\ti, w^ere it was awarded :'.:j: t.:hcs (ha!: ac: be paid of hkM 
mllN, i- befdie t'e lime 9 E. 1. and t^cre alfo ir wi* holden by the court, thatif liick 
ancient mil! fail, and le icluiii upon tl-e arcier.: foundation, the di.'char;ge of titbts 

fliall hold good and rcvi\-e. Eaji. lo C'jr. Serjeant H/f*intm moved, that before li* 

flatule tU cig*9 DO tithes at ail were payatlc for xni.ly, but the faid ftatute Wat iexit^ 
grestrt's, Exit per Cmr* it was adjudged tltat the common tradition, that no titbesM* 
dtie of ancient miib, is to be underftood of \'enr ancient mill^, s. before 9 E. a. udji 
for after that, and bef jrc memory of our ancetlors, they ought to pay titlics. 0^^ 
[PiohiblUuc] T:x cafe of T-t^'ur aud JUriui^, in [LUe'sj Kev Book oflntiitii 

463. 
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Witen hfeath aiicj waftc grounds, and by reafon of the barrennefs 1558-9. 

have not been charged within time of memory with any tithes ' 

Until the plaintiff had improved thirty acres of it, and cotiverred it 

to tillage, {^L\ fo that by the intendment of a provifo in the faid 

ftatute, (although by exprefs words fijch ground is not difcharged 

uF tithes for feven years after the improvement), he ought to pay 

Do tithes within feven years, l^c. and proved that fuggcftion within 

llje fix months by witneffes according to the aS. And upon the. 

attachment the parties appeared, and the defendant in it defended 

the contempt, i^t. but he took no traverfe to it ; for It is not the 

practice in R. R» as it is faid ; and pleaded that the faid fixty acres 

were fruitful, and not barren^ as the plaintiff fuppofed, and upoit 

this joined ilfue with the plaintiff ; and it was found by verdift; 

that as for thirty of the faid acres they were barren, as the plaintifF 

had fuggefled ; and as to the rcfidue, they found that it had paid 

tithes of W(?5/and Iaml>s at all times, fffr. [a) And by the opinion of 

the judges of both benches, (except fp^hyddon)^ the party who fucd 



^63.— Banen ground is underftood by the opinion and judgment of the common law^ 
to be whereof no profit arifeth or gruweth ; and chat ground which hath been tubbed, 
and after beareth corn or grafs, is not barren. Wade ground is underftood fuch ground 
as no man d»th challenge as hit own, or no man can tell to whom it certainly be* 
k>ngetb, and lieth uninclofed and unbounded with hedge and ditch ; but the ground 
that lieth inclofed and hedged and ditched in, and the land known, is no waftc ground. 
^md mta fer Curiam. Heath ground is underftood that ground that is difperfed, and 
lieth at common. Bendlofe [80. pi. 122.]— ^£. 41 Eiix, A, fued in the court 
chriftlan for tithes of pigeons, and other tithes, and had fentence, although the dc« 
fendant had tendered one fingle witnefs of the payment of tithes uf pigeons ; and upon 
this fuggeliion a prohibition was awarded, nnd afterwards a cunfultntion for the refidue ; 
with (exception that they in the court chriftian fhould not proceed to' give cuHs for the 
pigeons. 

(tf) Af. 42 &f 45 TJix. Hot. 227. B. R. IVchb v. Beai [Cro. E!iz. 819 ] Upon pro- 
hibition the plaintiff fu^gcllcd that he h.id been ufcd from time whereof, 6fc. to pajr 
three (hillingt and four-pence for all gTe:»t and * y/./// tithn except com growing upon- 
fetrenty Icret of land, and made hir proof by two witneffes according to the ftarute; 
but they teilifted that the courfc was to pay four fliillings, and by the judges a prohibi- 
tion was awarded ^ for although he has failed in the proof of his prefciiplion, yet fo' 
much ^s proved, that the fpiritual court has no caufe ro proceed for tithes in kind. 
DoJiferiJge faid, that M, 34 and 35 E/. Bird and Co//:ng%tnrtk, in a like cafe a con« 
lultatioa was awarded. Popham anfwered, that the opinion of the judges of C. B. it 
BOW to the contrary, for when a modus decimanM in one foit is fuggefted and another 
proved, we ought not to awar^ a confulration to give them author2:y tg fuc for tithes iA> 
kind, but to fue for tithes in fuch kind as is proved. 

* Theorigioal is niignfy perh;tps for nient^ O?^'); by miftiJcei 

K.2 ia 
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i558-9« ID the fpiritujJ court (hall have a confuhation fur the (aid refiducl 
^ to which SaunJerSy Chief Baron, agietrd. Note, the above fiatute 

was miflaken, for the parliainent wjn fuppofed to commence oo tbe 
4th day- of November^ in the 2d ) e jr of E. 6- which was falfc, 
for it was a feifion by prorogation. And yet afterwards, upon bet- 
ter advifement and examination of the verdid, which in the pit- 
mifes of it is found for the plaintiiT in the prohibition, s, that it 
wa^ barren, as the plaintiff had fnppofed, and that it was fo bar- 
ren) that on account of the barren nefs thereof none had paid tithes, 
although afterwards they find that for thirty acres ihey had paid 
wed and lambs \ and becaufc by another provifo in the fame ad, 
fuch tithes as were paid befoie (hall be paid within the fcven years 
after the improvement, If^c. and not any tithes of other nature \ 
and becaufe the libel was not for other tithes in the faid fixty acres^ 
but only for wheal and rye \ tlie party could not liave a confulta- 
lion, but was told that he might commence a new fuit in the coui t 
chriftian for tithes of wszl and Ltubs in the thirty acres not im« 
proved. 

a 

T. 10 Ellz. A. D. 1567. 

Stathome's Cafe. [Dyer, 177 b.] 

Lands in [a] 'T'HE priOT of the diffoSved honfc of 4$"/. Jskn"% of Jefttfaliit 
Che prior of '^ ^^^ privilege from Rcnuy s. " That tlie CiflerfianSr 

^f r^* ^ Templars, and Hofpitallers Riould not be bound to pay tbe tithet 

Urn arc ez- ^ of their farms which they, cultivate with their o wn^bands, <»r ^ 

rmpcftom 

titViiny but hit farmer pays — he ixuike* a lenfc, and duiing the term tbe hoiifc is di(r<»hTdy aadtfal 

king fraatstfac revcrnoa, hi« pateutcc (hail bold the land t:ec f»om tithes, but Lu Icflcc ttuWytf* 

t« tbor 




(j) This privilege of ^ CJiefti^ns extends to their woodiy and reeadovs, and pf* 
tiires, as F^/kr cite« to have been adjudged, that paflure n^r Lomd^m which wasinte 

hands of the hofpitalien was difchargcd from tithes. }^:ck. 18 yJr. C, B. itvt* 

faid by the cutirt that the council of Latcran made in 17 J&^n [See 2 fnft. 652.] dif- 
chargcd the friars of the order of OfiertiaKs ; and that this omy difcttargej all fd*. 
fcfioQS then in their hands, a.id not others. [Bui. Ki. Pi. 1S9.] JI:I. a jfac. betvcctt 
Qm^t'et and Spurlimg [CrD. Jac. 57. Mo. 913 J, it was adjudged, that the lands of tfac 
prifur of St. ytkm ihouM pay titlies in whatever hacds they are, becaufc t)^ vetc Ml 
dtflblvcd by the ftacute of 31 //. 8. [c. 13.] but by a fpccial ftatute of 39^.^ 
£52 If. S. €.24.] which U as hi^fh a racass as the ftatute of 51 H. 8. And the ffaOM 
of 31 H. S. which fays that the lands (hail be difchaigcd which afterwards cooe ly «9 
ptfmit, IhaU be conftrued by any inferior meuis, according to the refolmion in the afdb- 

bifliop of CMierhmrft cafe, [a €•. 46.] UiU. 17 J^, S. R. Porter ^. SsAirjl 

[Faia. 
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" eheir own cxpcncc ;•* but their farmers and all other occupiers 1 567. 
paid tithes according to the ftatute 2 H. 4. c. 4. The faid prior • "■ 

with his brethren made a leafe of a manor for years, two or three 
years before the difToIution, which leflec paid tithes to the church 
o\ Rockf/!er^ as appropriate. And after the dlffolution the king 
granted the reverfion of the manor to one Stalhome^ and to hii 
heirs, in as ample manner as the prior, Vc, The leafe is expired ; 
Whether he and his heirs, having the manor in their own handst' 
Ihallbcdlfcharged of tithes or not, was in queflion in the chancery. 
And upon confidering the ftatute 31 //. 8. c. 13. it feemcd before 
the lord keeper to Catlyriy Saunders^ Southcot^ and Dyery and to his 
iord(hip himfelfy that they fhalt be difcbarged until they let and fet 
it to farm, ^c. 

H. 17 Eliz. A. D. 1574. 

r 

[Plowd. 470.] 

It appears by the record, that the piaintiflT complains againft the Thccafii. 
defendant , for that whereas by the ftatute of 45 Ed. 3. c* 3. it f^'i^/vT* 
* oidained that no tithes fhall be given of great trees of the growth Hornbcim. 
of 20 years, and more, yet the defendant hath drawn him into the thou^hoftht 

age of 20 
y^n and more, are not fuch great wood a<i is intended by the ftatute of 45 Ed. 3. c. 3 for they 
** «»or timber, nor fcrviccaljlc In building, but only fit for fuel, and therefore if they .ire cut down at 
"J*torany greater age whatever, lithe Ih.ill be paid for thriii, and by the fame rcafon tithe (haU 
**fo iie {ai4 for the branches and loppings of them, tbouga they are of the age of to years 
*nd more. 



(Rilm.*ii8. z Rol. 142. Cro. Jnc. 559 ] In a prohibitfon a (uggeHiun was, that the 
sbbot of R. was feifed in fee of the manor of ^. from time whereof, ^c. and that the 
abbot was of the order of Cijiertiansf which order was dil'charged, ^c. *and died. 
Stat. 31 ff. 8. Iffue was joined that the abl>ot did not hold it difciiargcd in manner 
ind form : the Jury found as above, and moreover, tkat in 15 U. 8. If'ilUdm, then ab- 
bot of R. leafed for thiity years, and th^t during this leafe the abbey was diJuivcd, and 
the leiTee at the time of the difToIution paid tithes. And whether that (hall be a fuffi* 
eient difcharge for the now feoffee who manures, and occupies it in his own hands, was 
the queftioii. And judgment was given that titlies fhould not be paid. I^U'ntagM^f 
[^cf Jaftice. Where the fufpence is by leafe, and [there wa&]. payment of tithes^ 
n ctfe pf unity there the prefcription is deiUoyed, but where the prefcription Is by rea- 
'oi of the order there, although it be in leafe at the time of the difloUition, ftili the 
Mivitcgc of the order remains when the land comes back, into their own hands. |t W4t 
eiblvcd by «^/ the juJIietSf B. R. M. 2 Car. that tithes (hould not be paid by farmers of 
lie lands of Sr. J^hn of Jcrufulm^ of fuch land as was in the hnnds of the prioiy. 
$ec the cafe between Qnar/a and Soling in prohibition, M. i Jae^ in the fiar-cham* 
)erx adjud^d contrfi to this, and this houfe of St. Jokn'i came to the king by tlie aft 
if 3^ B. 8. And it 4i4 not give exemption of ;itb<s, as the ij^atutc ^iH. 8. 

•R 3 court 
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1574* ^^^^ chnfliao, the 2cth day of Aprils in the 14th yearbf the pxc. 
r - fent queen, for withdrawing the tithes of branches, called Loppings, 

of certain great trees growing in a place called Gine's Parky within 
the pariih of ThaUon-Garnorty and cut down by the plaintiff, where 
in fa£l the faid trees, and alfo the branches cut down, were of the Is 
growth of 20 years, and more. And to this the defendant has pleaded i 
in bar, that the branches called Loppings of trees, for the tithe 
whereof he fued, were branches of trees called Hornbcam-pollen- 
gers, growing in the faid place called Gine*s Parly within the faid 
parifli, and that the faid trees, upon which the faid branches grew, 
were topped and lupped before any of the branches, for which the 
tithes were demanded, grew, and therefore that he (the defendant) 
being parfon at the time of cuti»ng them dovvn, drew the plaintifF 
into fuit for the tithes, as it was lawful for him to do. And upon 
this they demurred in law. 

And the matter was argued at large at the bar, by J tiin/in on 
the one fide, aqd by Anderfon on the other fide. And Belly an ap- 
prentice, was alfo of counfel in the cafe. And he fpoke to tlsc 
matter the fame day with the other counfcI, after their argumcnCS 
on both fides. And it was faid againft the defendant, that be Qtig^^ 
not to have tithes here, becaufe the trtjs are old trees above ^b'^ 
age of 20 years, in which cafe they are an inheritance ; and \^X 
cutting down trees above the age of 2g years, a man (hall haveatf^. 
a6lion of wafle, and (hall fay therein that the termor has cut thec^^ 
4own to his diflierifon. And if a man has an inheritance in tl 
trees, and the)' thcmfelves arc an inheritance, thence it follovr 
that no tithe (hall be paid of them, for tithes are payable of th 
increafe of the inheritance, as of hay, apples, and fuch lik^' 
^hich are chattels, but not of that which is an inheritance in iffel 
as trees above the age of 20 years are. And this is proved by th 
faid ftatute of 45 Ed, 3. c. 3. which ordains that touching tith 
cf great wood of the age of 20 years^ or of greater agey a prohibit^- 
in fuch cafe Jball be granted upon attachment y as hath been ujed befw^^ 
this time ; which words [as hath been ufed before this time) (hew ^^ 
what the common law was, and that at the common law, tithe* 
ivere not payable for great wood before the faid ftatute, fo th^'* 
the ftatute is made in confirmation of the common law. An^ 
to this purpo(e was cited the opinion of Bclhnapy in 50 Ed. 3. i«> 
the cafe of an attachment upon a prohibition for a fuit in tb^ 
fpiritual court for the tithes of great trees, where be fays, " i^ 
•* never was feeri that tithes wer« demanded of great trees, nor cH 

•* timber i'* 
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^ timber ;" which faying of his was within five years of the mak* 1574* 

ingof the faid ftatutc oi 45 £d. 3. So that he who lived in the ■■ 

time before the adt was made, reflifies that there never was an in- 

fiance before the a£l where tithes had been paid of fuch great 

trees, and the reafon thereof is, becaufe they were an inheritance 

of therafelves. And as tithes (hall not be paid of the trees them- 

felves, fo fhall not they be paid of the branches which come of the 

loppings and toppings of the great trees; for if the tree iifelf, 

which is the principal, be excufcd from paying tithe, fo fhail the 

brancW thereof, which follow the degree of the principal, be aifo 

excufed, and efpecialiy in this cafe, becaufe the branches are of the 

age of 20 years and more, which age makes them to be accounted 

great trees themfelves. And for thcfe rcafons it was prayed, that 

tte defendant might be convified of the contempt. 

And the juflices did not argue the matter openly, but at lad they 

agreed among themfelves, that tithes were due to the defendant in 

^his cafe, and they granted him a confultation. And becaufe they 

"d not openly declare the reafons of their judgment, I afterwards 

''^^uired them of Wray^ chief juftice of England^ who told me that 

^^^ reafon, upon which he and his companions gave the judgment, 

^as, becaufe the trees are of a bafe i^ature, and are not timber, nor 

^^n be of any fervice in building, for they cannot in their nature 

^ndurc long, but they are only fit for fuel, and other trifling ufes. 

And therefore, if the hornbeams themfelves had been cut down, 

tithes fliould have been paid for them, and by the fame reafon they 

Qiall be paid for the bows and branches of them \ for the branches, 

Vrhicb are of the age of 20 years and more, fhall be of the fame 

nature with the trees out of which they fpring and grow, and of 

no other nature. For if the tree itfelf is privileged from tithes, 

fo (hall the germins above 20 years of age which grow from it 

be privileged, as the germins of that age of oak and afh, and 

fuch like, (hall b^ exempt from the payment of tithes as well as 

ahe oak or afh itfelf (hall ; for he faid that a branch above 20 

years of age of an oak, or a(h, or the like, may be of fervice 

in building, and therefore it (hall be exempt from tithe, as well as 

the principal tree (hall. But hornbeams (hail pay tithes, though 

they are of the age of 40 or 50 years, as hafels, or fallows, and 

the like, (hall do : and the gnat ws:id fpecified in the faid (latute, 

is to be intended of wood which confifts of trees of value, as 

of oaks and afhei) a^d elms, and fuch like, but not of horn* 

K 4 beams, 
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^574' ^nM» (^) (allows, hatls, maples, and the like, which m all agei 
ought to pay tithes, aod fo (hall the braocheswhich fproot ftom 



(a) Wjtf. them, of what ase foever the fame be* And all this he faid to 
cumb. fays me, and for this reafon they granted the confultation, as he faid. 

that pf nd- 

vco'.ure ii.c fcarciCTof oth^r rimbcr, and tre cuftom of the countrf to put thefe fort of trees to the 
ufcs of good timber, n:.!y free them, bcittg 2C years growtu or iiK»re| frum the payaient of tkbc^ 
Koy 30, Finmr v. Sftr.ar, '■ 

17 Eliz, A. D. 1575. 

Wlndhcm againfl Norriu [Toth. 285. In Ch.] 

crhancciy A Demurrer, becaufe the matter concemeth tithes, over-ruled^ 

dfaioi^f" and ordered. 

ticbu. 

E. 18 Eliz. A. D. 1576. 

' The Parfon of Peyhrh's Cafe. [Dyer, 3+9 b.] 
Frobibition 'TPHE parfon of Peyhirhe and Elmetcn yxxtdk Peterborough^ of wbicfl 
^rtUbes"af ^^ abbot o^ Peterborough was patron, and alfo owner of tb»o 

hay and manor of Elmeton^ being a hamlet of that pariOi, at this, day dc- 
the lands in manded tithe of hay and corn out of the demefnes of Elmeton mm- 
arTabbot***^ Dor, of which the prcfcnt dean and chapter of P, are both patrons 
and bis far- and owncrs ; whereas within time whereof memory runneth not 
frumtime to the contrary before the dlfTolution of the abbe)*, and at the 
iSrbe'SJ' time of the diffolution, no fuch tithes, but only other tithes, 9% 
charged 9f wool and lambsy iic, were paid by ihe fajmers by leafc, or at 
of vMoi ami will, bciug lay perfons. Whether a prohibition upon the (htut^ 
itmk*9i^. Qf ji //, 8. [c. 13.} by virtue of this word dijchargedj will lie 0|( 

not? And by the opinion of the juftices and clerks of B. R» prd|;^ 

hibitions in this cafe are common, i^c. 

M. 18 & 19 Eliz. A. D. 1576. 

Creadon v. BiQiop of Lincoln, [Plowd. 493O 

The cafe. TT appears by the record, that the piaintiS* has declared, that kbg 
The king Edward 6. was feifed of the advowfon of the church of Dt^ 

being leiied 

of an ad- as of grofs by itfelf, as of fee and right, in right of his crowOi 
right^f hit and the (ame being vacant, he prefented to it one fFillram ChatA* 
crown, A^/4f/» his clerk, who was admitted, inftituted, andinduded: thit 

granu it by . 

his lenert the king died, and the advowfon dcfcended to queen Mary^ who in. 
S^and *^® ^^(^ y^*^*" ^f ^"^ reign granted it to George Rotherham and Ro* 
chapter, g^ Barber^ and to their heirs, who granted it over by deed in tHc 

•hurch it firft and fecond years of Philip and Mary to Thomas Grendon^ and 

to 
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^o his heirs, who died thereof feifed, and the advowfon dcfcended 1576. 

to Roger Grendon the plaintiff, as his fon and heir ; and afterwards — — 

the churchy became vacant by the deprivation of the faid Chamber^ that' they 

lain^ whertby it belonged to tlic pi lintifF U) prcfcnt, and the de- '"^y ^^^ 

*^ ^ ^ " ' the reSoiy 

fenriants diflurbcd him. To this the bifliop pleaded that he claimed of the faid 
nothing but as ordinary. And the dean and chapter faid, that long mediately " 
before the faid king Edward 6. had any thing in the advowfon, *^'*'" " *^T 

•^ _ , , - ^ comes void, 

king Henry S. was fcifcd of the faid advowfon as of grofs by to their pro- 
itfelf, as of fee in right of his crown, and being fo feifed, he pre- §Ji,^and 
fented one Edmund Hal/man his clerk, who, on his prefentarion, ^^^' ^"5" 

. . -. . c<ffan for 

was admitted, inftitufeu, and indu6led ; and the king died feifed, ever, with- 
and the advowfon defcended to the faid king Edward 6. and he- ^atio^^&c? 
being feifed thereof, ihe aid day of A4iry in the fir ft year of his o^anyin- 
reign, by his letters patent ihewn forth, of his certain knowledge * the fame 
and mere motion gave and granted the faid advowfon to the faid [^y^^ 
dean and chapter, to have and to hold to them and to their fuccef- *^"» *?^ 
fors for ever ! and further, the fame king of his fpecial grace, ates, conf«- 
certain knowledge, and mere motion, and by his royal authority unftw'an* 
fopreme and ecclefiaftical which he then had, for himfelf and bis 'n«o!T»f«t«« 

* , the lame 

fucceflbrs, granted and gave iicenfe to the fame dean and chapter, reaoiy ajwl 
and to their fucceffors, that whenfoever by dc^th, refignation, de- all"!!!:' bcs 
privation, or in other manner the faid church (hould be vacant, the !»"«»"« ^ 
fame dean and chapter, and their fucceflbrs, might immediately and their 
hold the parfonage of the faid church to their proper ufe, to hS"io^w 
them and to their fucceflbrs forever, without molefiation or bin- Fop«r ufej 
drapceof the fan^ king, his heirs and fucceflbrs, and that without good appro* 
any prcfentation, indu6lion, or admiflion of any incumbent to the P"*"^- 
fame parfonage from thenceforth : and further the fame king 4<J?b^"^' 
willed and granted, of his certain knowledge and mere nrK>tion, ^- ^"^l* 
and by his authority •aforefaid which he then had, for himfelf, his 
heirs and fucceflbn, to the fame dean and chapter and to their fuc- 
ceflbrs, and to the faid cathedra) church appropriated, confolidafed, 
united, and incorporated the aforefaid parfonage and church of 
Deon^ as it (hould afterwards happen to be void, as is aforefaid, 
and all mefluages, lands, tenements, glebes,' tithes, and heredita- 
inents whaffoever, as well fpiritual as temporal, to the fame par- 
ibnage and church, fo as is aforefaid being vacant, in any manner 
appertaining ; to have, hold, enjoy, and convert the fame parfonage 
and ch^rch of Deartf and all other the premifes, to the faid dean 
and chapter» and to their (ucceflbrs, as is aforefaid, to their 
proper ufe, witboxii Wf pr^featacioD> tiominatioo, induAion, or 

admiflion 
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1576. admiflfion of any iacumbcnt to the fame church thenceforth^ 
— — as by the fame letters patent among other things appears: by 
force of which letters patent, the faid dean and chapter were feifed 
i)t the faid advowfon as of grofs by itfelf, as of fee, in right of 
ti'icir catiiedral cliurch : and they being fo feifed, the faid Haltman 
died the 6ih day of N'jvemter^ in the 4th vear of the reign of the 
faid king Edward 6. bV whofe death tlie church became void^ 
whereby the faid dean and chapter, immediately after the death of 
the laid Haltman^ became parfons of the faid church, and th^ 
(aid parfonage and church of Dean to their proper ufc held and 
yet hold, and thereof then immediately and ever fince have bceca 
and yet are feifed in their demefne as of fee, in right of their ca.— 
thedral church : and after the death of the faid Edmund HaUmar^^a 
the faid king Edward 6. prefented to the faid church ^e faid 
Chamberlain as his clerk, which prefcntation, admiflion, and infti * 
tution of the faid Chamberlain thereto fpecified in the count wai.s 
void, and of no effcft in law, becaufe tlve faid church was then ful 1 
of the faid dean and chapter : and thereupon they demanded 
judgment. And the plaintiff, as to the bifliop's plea, prayed jud^«- 
ment, and had it, but execution thereof to ceafe until the plea 
between the plaintiff and the defendants was determined* And as 
to the plea of the dean and chapter, he demurred in law. 

And the matter was argued at the bar and alfo at the bench in 
Michaelmas term, in which the i8th year of the reign of qaeef) 
Elizabeth ended, and the 19th year of her reign began. Aod I 
heard the whole argument of Dyer^ chief jufTice, and a great part 
of the arguments of each of ^e other juftices. 
Tttedivifron As to the matter in law, it was digefted into divers poiotif 
^^ neina - Y\\{{^ what perfon is capable of an appropriation; fecondly, what 
perfons may make an appropriation, and (low many ought to affcot 
to it ; thirdly, at what time an appropriation may be madei t«& 
if it may be made as well when the church is full as when it il 
void; fourthly, if a ulurpation may be had upon a parfon impar* 
fonee» and if by the ufurpation of a (Iranger, the church may be 
difappropriated ; and laftly, if all the things requifite concur in the 
appropriation here pleaded. ' 

ift Pomt. And as to the firii point, the juftices were of opinion^ that nooB 
By the com- but a fpiritual body politick or corporate, which hath fucceffioa,is 
nouc but « capable of an appropriation. For the effete of an appropriatioot 
d^y"J)oHtic**' as to its original inftitution, was to make foinebody perpetual ia- 
wr corporate cumbent, and as fuch to have the rc£lory. and the houfcs, £lebe> 

IS capable <)t - j ' * O • 

40 ipn iiM;»,»ti.»n, »nO not a narur:*! pcn'on, nor a layman. 

and 



CASES. 139 

and tithes which are parcel thereof. And in that be is made par- 1576. 
fon, he has the cure of the fouls of the parifhioners, in which cafe . ■■ 

be ought to be a fpirituai perfon : for as a patroii ought to prefent 
to a church a fpirituai and not a temporal perfon, fo for the fame 
reafon an appropriation ought to be made to a fpirituai and not to 
a temporal per fun, for the one has cure of fouls as well as the At firft 
other, and there is no difference between them, but that the ©ne is *£^5w« 
parfoD for life, and the other and his fucceffors are parfons for ever ; «na<i«»ofol< 

corpora- 

and therefore appropriations were originally made to abbots, priors, tions fpin- 

deans, prebendaries, and fuch others who could minifter the facra- couidlidmi- 

ments and perform divine fervice, and to none elfe. And upon nincrthc 

this principle it was originally taken, that fuch parfons imparfonees and perform 

could not grant over their eftates to any other ; for at this day an **?^*"^ ^"l 

o J f / vice, at ab- 

'ncumbent of a parfonage prefentable cannot grant over his incum- bots, prion, 
l^ciicy to anqther, alrho' he may make a Icafe of the glebe and tithes, bendaricf " 
t^^t he ought to refign, and then the patron and bifhop may make ^^• 
■^ new incumbent, io that the incumbency, which is a fpirituai of- Appropna- 
^ce, cannot be granted over to another ; and by the fame reafon a grantable 
l^rpetual incumbent could not originally grant over to another his 
^fiate, which contains the incumbency and the redory itfelf, which 
Vras the revenue of the incumbent. And upon this ground is the 
faying of Herle in 3 Ed. 3. where a quare impedit was brought 
9lgainft the prior of Saint John* s of Jerufalem in England^ (to whom 
the pofTeflions of the diflblved order of templars, who had certain 
parfonages appropriated to them, were conveyed), upon a diflurb* 
ance to prefent to a church which was appropriated by the earl of 
Richmond to the faid templars ;' and there Herle faid, if the templars 
after the appropriation had granted over their ellate of the appro- 
priation to hofpitalers, the hofpitalers (hould not thereby have had 
fhe appropriation, for it was granted only to the templars, who 
could not by their deed make an appropriation to others ; and he 
faid further, that that which was appropriated to the templars was 
become difappropriate by the diflblution of their order ; where- 
fore it was thereupon faid to the court, that the fame eftate which 
the temiplars had was conveyed to the prior of St. John^s by the 
, grant of the pope, and of the king, and by parliament. So that 
by the opinion of Herle an appropriation could not be transferred 
from one to another. And not without great reafon ; for it con- 
tains a perpetual incumbency (which is a fpirituai fun£lion) appro- 
priated to a certain fpirituai perfon, virhich could not by law be re- 
moved from them to whom the church was firft appropriated^ by 
vxy gra^t i^terwardji to be ipade by them. 

And 
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1576. And although originally appropriations were only made to fuch 

— """^'"^ fpiritual pcrfons as could miniftcr the facramcnts, and perform di- 

approuria- vine fcrvicc, as abbots, priors, deans, and fuch like, yet in procefs 

tions were ^f ^j^^ j^^y bcjian by degrees to (hake off that reftraint : and thev 

made to 7 f^ j t> . . .' 

fpiritual were afterwards made to others, as to dean and chapter, (which is 
aggregate, 21 body Corporate confifling of many perfons, which body tagethcr 
Il^toecthcr ^^'^"^^ ^^y divine fervice), and to nuns, (who were priorefTes of 
fay divine any nunnery, and could not minifter the facraments, nor fay di- 
to dean and vine fervice to the parifhioners), which was grande mfas^ as Djer 
at laft Vo*" termed it ; and this was done under the pretence of maintaining 
•"'*•• hofpitality. And in order to fupply thcfe defefls in the perfons to 

whom fuch appropriations were made, who could not themfelvcs 
perform divine fervice, a vicar was afterwards devifed, who was 
deputed to priors, or to dean and chapter.^ and at laft to abbots 
thcmfelves,- and to others, to fay divine fervice for them, and he 
had but a fmall portion allotted him, and they to whonT the appro- 
priations were made retained the great revenue, and did nothing 
for it, and as the revenue decayed, fo did preaching and hofpitality 
in the parfonage, and other good works, v/hich was a great mifufe 
as it feemed to the judges. And all this was done under pretence 
of hofpitality, which in fa£l was the ruin of hofpitality, and cfpc* 
cially in the parifli, where it (hould chiefly be kept up. But yet 
fuch appropriations were never made but to a fpiritual body, 
' which had fucceffors and not heirs, in which fucccflion the patron* 
age, incumbency, and the fiuits of the benefice might for ever re- 
main ; and a marriage was made between them> (as the lord Dyer 
termed it), fo that the one fliould not be divorced or feparated from 
the other at any time. And in order to perfed fuch marriage, it 
was requifite that the patronage, which is another thing than a fpi- 
ritual body, (hould be in fuch fpiritual body politick or corporate 
as (hould be perpetual incumbent ; for the patronage is a thing 
temporal, to which the incumbency which is a thing fpiritual ought 
to be conjoined, and that cannot be if they are in fcveral hands^ 
for feparation and conjunflion are diredly oppofite and contrary to 
each other. Wherefore a fpiritual body politick or corporate, being 
the patron, is only capable of an appropriation. 
2d Point. As to the fecond point, viz. what perfons may make an apprq- 
doM^ought' pnatiooj and how many in number ought to affcnt to it ; all the 
to be with luftices unanimouflv agreed that the ordinary, the patron, and the 

the affcnt of-*. . ,- it in 

the ordi- king ought to agree to it, and thefc are adores fabula^ as Dyer 
patTlnyimd termed thtm. And firft the ordinary inferior or fupremp ought to 
\^ kiiig. gjj,.^ jp jf^ becaufe he is the principal agent in it, for he has the 

fpiritual 
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Spiritual jurifdidion, and the a£l of appropriation is a fpiricual thing i 1 c-g. 
^nd the ordinary fays, appropruimus^ cotijol'idamus^ et twimuSy as ■ . 
principal a£)or in the caufe, {aiS Manwooi/ juUke faid), becaufe the 
%zuTC of ihe church principally concerns the fouls of the parifhioners, 
of whom the biihop hath the charge within his diocefe, for which 
reafon the law has attributed to him the principal part in the ap- 
propriation. Andy it was faid, it appears in a cafe in 6 //. 7; 
(which then commenced, but was not adjudged until 1 1 H. 7.) 
that a union and an appropriation belong to the bifhop to do, ^nd 
where a union was there made of a chappel in one diocefe to a 
college in another diocefe, the aflent of both the biOiops was 
pleaded, and a great number of cafes and precedents in the book of 
entries were cited, where the bifhop of the diocefe had made ap- 
propriations, (which cafes I will not here recite, my intent being 
only to make a brief report of the matter, fed fumma Jequor fafilgia 
nnim). 

And that which the ordinary of the diocefe might do, the fame The pope 
was ufed to be done within the realm by the pope, as fupreme or- jJJJi^^dup^,, 
dinary, vrfao claimed to hi'mfelf a fupreme jurifdidion above all ^^ ruprcme 
ordinaries ; and it was long fufiered to be done by him, fo that he and m«de 
ufed to make vifitations, corre£lions, difnenfations, and tolerations f.PP'^^PV^' 
within every diocefe of this realm, as the ordinaries ufe to do, (as oir the 
Moynfon faid), and he took from the bifbops of this realm wliatcver was oiiiy * 
and as much as he pleafed. In confequence of this cuflom he ufed f^^v""*'* '""' 
to make appropriations without the hi (hop, which were taken to be nary. 
good, and the bifhop, who was only looked upon as inferior ordi- 
nary, never contradi£led or oppofcd this pra£licc, but it was fub- 
nutted to and accepted as good ; for (as Manwood faid) In prcfentia - 
majoris ceffat poteniia minoris. And fo an appropriation made by 
the pope alone, without the ordinary, w^as taken to be good. And 
hereupon Mantvocd cited the cafe in 29 Ed. 3. in a quare impedit 
brought by the earl oi Salljbury againfl the prior oi Mountague^ 
-where an appropriation was pleaded to be made \>y the apoille, 
with the afTent of the king, without mention of the ordinary^ 
which appropriation was allowed to be good ; and he faid that the 
pope was called by the name of apojlle. And many other cafes were 
cited to the fame purpofe. And the pope ufed to make provifions 
until he was reftrained by the flatute of 25 Ed. 3. which provifion 
was a defignation of the perfon who fhould be incumbent, and an 
admiflion, inftitution, and indu£lion of him without going to the 
biihopr So that his authority was looked upon as abfolute, and 

bound 



142 CASES. 

icn6, iK>und the biftiop at hit inferior in all hit aSs. And lb it Wat agrttd 

■ ■ by the whole court. 
The autho- And fuch authority and jurifdi&ion at the pope ufed to etercife 

the pope within thit realm wat acknowledged by the parliament in 25 H. 8. 

SuJ^im'" *"^ *° ^^^^^ flatutes, to be in the faid king Henry 8. ; fo that be 

Leiog K- might lawfully exercife fuch jurifdidion as the pope ufed or was 

b^ pariia- accuflomed to exercife within this realm. And from him this an- 

r**?^^!* thority defcended to king Edward 6. who made the appropriatioa 

conicqucot- here» fo that he being fupreme ordinary might make an appropria-> 

fupfcme or- tion of hit own authority and jurifdidion without the bi(hop, fop 

^wfTTfinay ^hj^h purpofe he inferted in his charter thefe words^ by our rojff^ 

appropria- auth$rity fupnme and ecclfficjltcal which we enpy. And other likc^ 

own autho- ads of jurifdidion and authority he might do, which the bifliO[» 

thcbTdwp"' of if«m^ was ufed to do in this realm. And hereupon DyrrfaiJ^ 

where he that in a late cafe in the common bench between fir John PoUan 

patrao. and fValrondy he and all his companions declared the law to b^^ 



that a refignation which the dean of fVelh had made to the kin 
was good and efieflual, inafmuch as the king was head of thtf* 
church of England^ and that it was as good as if it had been made 
to the bilhop, and thereby the deanery became void. Wherefore 
all the juftices agreed that an appropriation made by the kin^ 
alone without the bifhop it as good as if the biQiop had madtf 
it, or as it was taken in ancient time to be when the poptf 
snade it. 

But although the ordinar)^ inferior or fuperior, is the perfon 
who ought to make the appropriation, yet he cannot do this witfa'^ 
out the will of the patron. For the patron has a temporal inherit 
tance in the advowfon, vt%. a fee-fimple, which neither the ordi* 
nary, nor in ancient time the pope, could take away from the 
patron, nor alter without his will and aflent. And therefore in all 
appropriations the patron is a party, for he ought to accept it ; and 
the ordinary is the agent, and the patron is the patient, and bb 
aflent in fubmitting himfelf to the will of the ordinary, and in ac« 
cepting his order, and in executing that which he ordains, is a 
declaration of his will, and the whole Qiall be intended to be don€ 
at his requeft, for the benefice is his own. So that the ordinary 
and the patron are two aflors in this drama. 

But befides thefe there is a third who has a part to a£l herein# 
and that is, the king, as king, for he might be hurt by this mar*' 
riage or appropriation, becaufe the advowfon is held of him XDt^ 
diatdy or immediately. And if it is held of him immediatelyytheo 

3 »W 
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all polfibiUfjr of having any advantage of wardlhip, relief, or the 1576. 

like, accruing from the tenure, is taken away by this conjun6lion ; , 

for then it cannot be expefled that the patronage will ever come 
again into lay-hands, or that the king, who had the patronage^ if 
he was the founder of the abbey, prior}*, or other fpiritnal place,. 
(hall in any mean vacation have the prcfentraent. And if the 
advowfon is held immediately of a fubjeft, yet it is held mediately 
of the king, for all lands within this realm are held either mediately 
or immediately of the king, and before the church was built the 
land upon which it (lands was held of the king, and fo (hall the 
advowfon be held of him, which is repofed in the patron in lieu 
of the land upon which the church is built, and this patronage 
may poffibly come to tlie king by efcheat or otherwife, and if it 
does not, yet the king may have the benefit of it by lapfe. For if 
Ac patron does not prcfent within fix months, then the ordinary 
Jnay prefent within th« next fix months, becaufe it is his durv to 
fee that the parilhioners have divine fervice performed ; and if he 
4)ci not prefent within thefc fix months, then the metropolitan 
'nay prefent within fix months next after, in rcfpeft that it lies 
^ipon him to fee that the parifhioners have divine fervice ; if il^ 
Ordinary is remifs in providing it, and if the metropolitan does not 
prefent within thefe fix months, then the king may prefent when 
hcplcafes, for in refpeft that the land is held of him, the prefent- 
tnent accrues to him by lapfe, for default of the other three, as 
Supreme patron (as Dyer called him, and Harptr and the other juf- 
tices called him fupreme patron as king, and not in refpe£l of the 
fupreme jurifdiflion which the realm had acknowledged in him by 
the ftatute, with reference to that which was before exercifed by 
the pope). And all this benefit which might accrue to the king 
from the advowfon is loft by the appropriation, becaufe it will 
never come out of the hands of the incumbent again, fo that the 
king can never have any hopes of prefent ing an incumbent by 
lapfe or otherwife. And therefore in.refpeft of the lofs which the 
king fuftains by an appropriation, the law has given him a prero* 
gativc that he (hall be privy and (hall give his confent to ever)' ap- 
propriation, as well where the church is of the patronage of an- 
other, as where it is of his own patronage. So that the king iis 
the third adior in this drama. 

[But ^utriy if the appropriation be made without the king's Where an 
afTenty what damage the parfon imparfonee (hall fufiain by it." /JbcThcr 
For the appropriation is not mortmain, as it appears in 21 Ed. 3. 5. ^}^ ^^ ^^^ 
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the patron, nor the ordinary, nor the king, have any eftate in (lie 
parfonage, but the whole eftate and inheritance thereof is in the 
incumbent, atid therefore neither the patron, nor the ordinary, nor 
the king, have any thing to do with it in the life of the incum- 
bent : but the matter reRs upon another point, for ahhough they 
have nothing to do with the parfonage, }'ct the ordinary, inferior, or 
fuperior, may, with the aflent of the patron and of the king, alBgn 
the patron, being a fpiritual body, to be incumbent when the pre- 
fent incumbent fhali be dead, or an avoidance happens* And in 
this cafe there is a diverfity between the prefentation of an iociun- 
bent by the patron, and this afTignacion of an inculnbent by the 
ordinary. For while the church is full, the patron cannot prefent 
one to the biO.op to be incumbent when tl.c chuich fliall be void, 
but he ought to wait until the church is void, and before the 
avoidance happens, he has no title to prefent, nor is the ordinary 
bound to accept the perfon prefented to be parfon at a time to 
come, but fuch prefentation (ball be void. But the ordinary, 
with the aflent of the patron and of the king, may aflign the pa- 
tron, being a fpiritual body, to be incumbent when the prefent 
incumbent Ihall die, or an avoidance happen, for this is prejudicial 
to none, and the perfon afligned may be fo fit for it that it najr 
be beneficial to the church and to religion. And upon this realbo ' 
the pope, before he was prohibited by iIk aft of 25 Ed. 3. ufedto 
rrtake provifioris to the benefices of other patrons, and efpeciallj 
to the benefices which the clergy had, which, although injuricwi 
to the patrons, yet fuch provifion as to incumbents was undoubt- 
edly allowed in the law as good, and fuch provifion was nothing 
more than a dcfignation of one to be an incumbent after the pre- 
fent incumbent (hould be dead, or an avoidance (hould happen^ 
and that fuch perfon afligned might enter into the reflorv, and re- 
tain the profits during his life without adaiiffion, inflitution, and 
induftion. And if the pope could do fo in fuch cafe where it 
was injurious to the patron, and the clerk fo appointed was, -tficr 
the death of the incumbent, adjudged in law a fufficient incum- 
bent, without admiflion, inflitution, or induction ; a fortisri^ he 
might have done this to the patron himfcif, in which cafe no injury 
would have been done to the patron, and fuch patron (hould have 
been adjudged inf umbent without any other admiflion or inflitution, 
and might have entered without induftion. And if the pope ufifd 
to do this, then the king, in whom iuch power as the pope cxer^ 
cifed is acknowledged by parliament to be, may do it j and then if 

the 
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/.3. above cited, where, upon ffllbfs faying that if the ad- 
)wron had been held of the king, and it had been appropriated * 
ithouC his licenfe, although another had been the founder, the 
ng might have feized the advowfon, and yet it was a damage to 
Dnc ; to that Shard replied, " What you fay is the king's prero. 
alive, and has always been adjudged as well touching advowfons 
hich are not held of him, as touching thofe which are held of 
im, for he who appropriates a church ought to have the king's 
cenfe ; but if the king in fuch cafe feizes the advowfon, it is not 
)rreited, but he (hall prefent to the avoidances in the name of 
iSrefs, until a fine be made to him for making the appropriation 
'ithout licenfe." Thefe are the words of Shards which I thought 
roper to cite at large, and the more fo becaufe I did not hear the 
idges fpeak to this matter.] 

And fo all the juftices unanimoufly agreed, that the ordinary in- 
rior or fuperior, the patron, and the king, ought to aflent to 
'ery apprepriation. 

As to the third point, viz. at what time an appropriation may 
e made, that is, If it may be made when the church Is full : as 
this, all the juftices unanimoufly agreed that an appropriation i 
Qay be made by apt words when a church Is full, that is to fay, j 
>y words which ferve to appropriate it afterwards when It (hall be 
'oid. For the mod proper time to make an appropriation is, ' 
vhcn the church is void, becaufe then the appropriation may be | 
^ecuted prcfently. But if the church is full, then if proper ! 
(^rds are ufed ; as, that the patron, who is a fpiritual perfon, after 
he church ftiall be void, (hall be parfon, arid may retain, the glebe 
sd the fruits to his own proper ufe ; this (hall make a good appro- ; 
riation when the prefent incumbent is dead, or an avoidance hap- 
-ns. So that the eflfeA of the words fliall be there executed 
tcr wards when the church is void. And the reafon whereupon 
nie have heretofore doubted of this, is, becaufe the prefent in- 
itnbent has a fee- Ample in the manGon, and in the glebe, and in 
tt tithes, and there is no rever(ion or intereft in any other befides 
e incumbent^ when there is an incumbent. In which cafe it 
>• been (aid, that the ordinary, and the patron, and the king, can« 
^ j^ant to a flranger that he (hall retain in time to come the 
Cfte and tithes, in which they have then no eftate or intereft, but 
bich another is feifed of in fee, and that they cannot unite, 
■aea, or confolidate to tbe«. patron and his fucce(rors the redory 
( ivbtch they have no eftate. But as to this, true it it that neither 

^OL,u, l the 
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'57^* fenfmenf, inftitutioni and indu£)ion ; and then there cannot be two 
i ■ ■ incumbents of one and the fame church at one and the fame tiin^ 
for to be incumbent is the office of one body ; and if there it one 
incumbent, and another h prefented> admitted, inllituted, and in. 
dudedf all this is void. A5, if if. is an officer of an office for life, 
as (leward of a manor, or the like, a patent made to B. of the 
fame office during the life of A, is void, and if £. is admitted, in- 
Aituted, and indufled, J. (ball have an adion of trefpafs agiunS 
him. So, if a parfon imparfonee has a church appropriated to him, 
and another is prefented, inftituted, and induced into the tutt 
church, he (hall have an adion of trefpafs againft him, if he med- 
dles with the glebe and tithes, as it is agreed by all the juftices in 
38 H. 6. And the like cafe was cited in 39 H. 6. where a prior 
was parfon imparfonee, and a (Iranger prefented his clerk, who wai 
admitted,, inditutcd, and induAed, and in by (ix months, and made 
a leafe of the parfonage, and the leffee ou({ed the prior, and the 
prior brought an adion of trefpafs, and the matter was there veil 
debated, and it was the opinion of the whole court that theafiioB 
of the prior was maintainable ; for when the church was full of tk 
prior, the prefcntation, inftitution, and indu£lion of the other did 
not ouft the prior, but was void, becaufe the prior (hall be ad- 
judged always in polTeffion, and therefore he could not have halt 
writ of right of advowfon, for none (hall have that writ but hs 
who is out of po(reffion, for which reafon his adion of trefpa&or 
affize (hould lie. But a parfon imparfonee cannot, in a fUn 
impedit brought againft him, plead plenarty (as Msmc^W (aid), be- 
caufe the ftatute of Wejimlnjier 2. cap. 5. gives fuch plea to the 
patron, vi%. that the church is full of his own prefentation b]f fo 
months before the writ purchafed, which a parfon imparfonee cio* 
not fay ; and that ftatute deftroys the pleading of plenarty at the 
common law, which was, that the church was full the day of the 
writ purchafed, as it is faid in the faid cafe of 38 /^. 6. wherefore 1 
ufurpation cannot be made upon a parfon imparfonee, nor can Ae 
church be difappropriated by fuch means. 

But, if a parfon imparfonee prefents another, thereby be b< 
difappropriated the advowfon, and made it prefentable ever after» 
as Mamvood faid ; for, he faid, volenti nonfit injuria^ but againft 
his will no one can tortioufly difappropriate it. And if a corpo* 
ration, to which a church is appropriated, is dKTolvcd, the cbuith 
is thereby difappropriated, (as the lord Dyer faid), and the lord o( 
whom the advowfon is held may prefcnt to it. 

7 i^^^^ 
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fj^Mirr/, If dean and chapter, or other fpiritual corporation, is 1576. 
feifed of a manor to which an advowfon is appendant, and the ■ ■■ 

church is appropriated to them, and afterwards they make a feofif- 
ment or a leafe of the manor cum pertlnentiisy {hall this difappro- • 
priate the church ? For it feems to fome, that by the courfe of the 
common law the advowfon fhall pafs as appendant to the manor ; 
but now by the ftatutes, which have made the king and lay perfons 
capable of parfonaget appropriate, the advowfon is in fuch cafe fe- 
vered from the manor by the intent of the a£ls, and in the grant 
of the parfonage appropriate, which may now be granted and tranf- 
ierred to common perfons, the advowfon (hall pafs.] 

So it was held by all the juftices that no ufurpation can be made 
upon a parfon imparfonee, as it is faid before. 

And as to the lall point, viz. if there are all the neceflary in- 5th Point. 
gradients in the appropriation here pleaded. And the three puifm ir there U 
judges, viz. Mounjofty Manwootl^ and Harper^ held that there were, KoiIfiVuf 
and that the words of the charter of king Edward 6, are fuflicient ^^^^ ^^ 
to convey the advowfon to the dean and chapter, and to make tion heie 
the appropriation, and that the faid king's charter lerves for three ^ 
purpofes, viz. to convey the advowfon to the dean and chapter, 
and to make the appropriation as fupreme ordinary with his eccle* 
Itaftical jurifdi£lion, and alfo to give his aflent as king of this 
ledmt and that the church was full of the dean and chapter imme« 
diately after the death of Hal/mart^ and that the prefentation, in- 
llitution, and indu6lion of Chamberlain was void, and that upon the 
whole matter the plaintiff ought to be barred. But as to the lord 
Djer^ altho* he agreed with them in the firft four points, yet in 
this laft he varied from them, and he took four exceptions to the 
matter and the form contained in the bar. 

The firft was, becaufe in the grant of the advowfon to the Exception! 
dean and chapter, and to their fucceffors, there is not the clauie ^Dy^^c^], 
of non ohflante the ftatutes of mortmain ; for the kina's grant '** *^* "^*^* 

... . . , ter of the 

cmght not to be taken to two mtents, vtz. to convey the advow- btc. 
ion to the corporation, and alfo to difpcnfe with the ftatutes of 
mortmain. And hereupon he cited the cafe in 9 Ed. 4. in an afHze 
between Bagot and Swiringdon^ where the king granted an office 
for life to an alien ; and it was there taken that the grant was not 
good, becaufe no mention was made in the charter that the grantee 
was an alien, and forafmuch as the grant could not enure io two 
intents, viz. to make him a denizen, and alfo to conve}' to him the 
office, the charter was held to be void \ wherefore the party, in 

t 3 order 
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15-6. oHcr to enable liimfclf to have the office, fiicwed the letters of 

■ naturalization. 

exception 1. The fccond exception was, that the charter is not fufficient to 
make an appropriation, bccanfe it has not made the dean andchap. 
ter parfons of the church. And the charter ought ro have granted, 
that after the avoidance of the prefcnt incumbent th«*y fliould be 
parfons, for the words of uniting and incorporating the parfonage 
to them and to thrir fnccrflors, aitd of cnabhog them to enter 
into the pajfonage, extend only to the reftory in which the kiog 
and patron had nothing, «ind therefore he had no authority overit| 
and confequently the grant is void for tjiat reafon. But the eflec- 
tnal wordft to make the appropriation in this cafe are words which 
conftitutc them parfons aher the avoidance of the prefcnt incum- 
bent, wiiich words are omitted. Por if a writ of annuity had been 
brought by the dean and chapter, after the death of the then prefent 
incuml>ent, for an annuity due in refpcQ of the parfonage, or if a 
writ of annuity had been brought againit them for an anDiuty 
which was payable for the paifonage, in both thcfccafdis they ought 
to have been named parfons. And this appears in the firft cafe 
in 21 //' 7^ as well as in divers oiher books which he cited. And 
he alfo cited the cafe in 12 //. 4. in an aflize, where the prior of 
Bur/on brought an afTize for certain wheat taken, Ufc, and the te- 
nant pleaded oul of his fee ^ i^c. and the plaintiff faid that he and 
all His prcdecedors, parfons of the church of Pederton^ had been 
feifed from time immemorial, i^c. and it w.as the opinion of the 
juftices that the writ fliould abate, becaufe he was parfon, »d 
chimed as parfon, and was not named parfon. And be cited 
divers other cafes to the fame effefl. So that, he faid, to be par* 
fon is the chief point of an appropriation, and therefore the 
want of words to make them fo here renders the appropriation 
infufficient. 

lxccptio;)3. The third exception was, for that the defendants have not al- 
ledged that they entered after the death of Hahman. For the wards 
of the charter are, that after the avoidance they Jhould and nif^ 
holdy Ufc, in which cafe power and liberty is given them to hold» 
and they have not fbewn that they did enter or hold, for in thiagi 
of ele6lion the party ought to fhew that he has done it. And 'be- 
caufe the defendants have not alleged an entry, the appropriation 
is not (hewn to be executed, and therefore the plea in bar is if- 
fufficient. 

liception^. The fourth exception was, for that the defendants have pleaded 
that after the death of Half man thc^ were parfons, and held and 

yet 
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m 

ret do hold the aforcfaid reflory and church to their own 'S?^* 

ifes, and thereof then and always afterwards have befen feifed in ' 

right of their cathedral church aforefaid ; whereas they ought to 

lave rdid» hi right of the church of Dran^ for they hold the parfon* 

ige in right of the church of D^an^ and not in right of thecathe* 

Iral church of fVorceJIcr^ as it is (hewn before ; fo that this is not 

ivcll pleaded,, but vitiates the plea. 

But the lord Djer was the laft who argued, and there was none 
to reply to him as to thefe exceptions ; and therefore one of the 
defendant's counftl, who heard the exceptions, put in writing fuch 
an fwer to them as occurred to him, and delivered it to the h rd 
Dyery which was alfo feen by the other juftices. And the anfwer Anfwer to 
was thus, viz. as to the firft exception, touching d^non ohjiante cc^lon**" 
the llatutes of mortmain, the grant is good notwithftanding there ^^'^^^ ^y ■ 
is not any licenfe to alien in mortmain, nor any claufe of nan ot- 

' - The king 

ftante in the patent, and that as well m the cale of a grant by the may dir- 
king as by a common perfon, and it fhall veft in the grantees, JJ" fttrutet 
dfe it would not be mortmain. But the penalty is, that the lord ^^ ™°"- 

• ^ * ' ^ ^ main with'« 

immediate may enter within the year, and the other lords within out any 
lalf a year after the time devolves to them, and (if the thing docs MnMantr^ 
not lie in tenure) the king (hall have it after oflice found, and 
until ofBce is found it is in the corporation. And fo in this cafe if 
the claufe of mn objlante was necc(rary, the king might have a 
fcire facias after o(Hce found, and by that means he might refeife 

the advowfon. But the grant was a grant and pa(red at one time, 

* 

fo that the patent is not void. And if in fa£l the dean and chap- 
ter had a fealed licenfe of the king to purchafe this advowfon of 
the king, this licenfe and the grant s^terwards by another charter 
were good, notwithdanding there was no claufe of mn objianle in 
the charter of the grant of the advowfon ; and there might be fuch 
licenfe in this cafe, and it is not nece(rary to plead the licenfe upon 
the grant, but when the party is cmpleaded by fcire facias after 
office finding the mortmain, then is the time to (hew it. And in 
ptzhtrberty tit, Fines^ we may frequently fee fines levied to corpo- 
rations without (hewing any licenfe ; but if after the fine the cor- 
poration is impeached for the mortmain, then is the time to 
fiiew the licenfe, and not in pleading or in fetting forth the title. 
And in rei veritate there is a claufe of mn obfiante in the patent 
here, although it is not pleaded. 

And it fecms that though the dean and chapter had not had any 
Ecenfe to purchafe this in mortmain, nor any claufe of mn obfiante 
w the patent, yet the patent Qiould have been good, for it cannot 

L 4 be 
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2576. be prefumed that the king is ignorant of his law, becaufe he ii 
■ ■■ ■ the head of it ; and therefore when he granted the advowfon here, 
and faid, of his certain knmjulege^ ifc, it is to be fuppofed that he 
was deGrous that the defendants (hould have the advowfon, not- 
withfianding his fiatute of mortmain, whereof it is to be intendd 
that he takes cognizance by the words, of his certain tnnvUgf^ 
&«*. fo that the grant countervails in itfelf a grant and a claufeof 
nor ohjiante. 

And where it is faid by the lord Dyer^ that the king's grant can- 
not enure to two intents, true it is, where the one intent is to be 
taken of a foreign matter ; as, if the king grants land to A^ and 
his heirs, and A. is his villain, this grant (hall not enure to gi?e 
the land to the villain, and alfo to manumife him, becaufebii 
being the king's villain was a foreign matter, and in fad not ap« 
parent to the king ; but yet the patent is good to the villain, and 
the land is vefted in him, though upon an office finding that he is 
a villain, the king may enter into the land as well as if any odier 
had given it to his villain ; and in this cafe the land paffed from 
the king, although the patent did not manumife the villain. Bot 
in the principal cafe there is qo fuch foreign matter in deed not 
apparent to the king, which the king might be faid not to \as9t 
f:ognifance of, for the king was well apprifed that the dean sad 
chapter were a corporation, and that his ftatute of mortmain ei- 
tended to them, which Aatute he could not be ignorant of, but on 
the contrary he had knowledge of it, as his words,* of bis certm 
knowledge y teilify. So that here there is ho ignorance in fad, is 
in the cafes of a villain, and of an alien ; but if there is any igno* 
ranee at ^ll, it is an ignorance in law, which cannot be allowed in 
the king in this cafe. 

Yet in fome cafes it is neceflary to have the daufe of non Jh 
. fiante in the king's grants. As in the cafe of a H. 7. 17/2. /if. 
Grants pL 33. it was ordained by ftatute that the grant of the 
king to any one to be (heriflF of any county for a greater time than 
one year (hould be void, notwithftanding the claufe o(non obfta9ii 
fliould be in the patent ; and there it was taken that the grant of 
the king made to the ear^ of Northumberland to be (heriff during 
his life ought to have a claufe of non objlante^ i^c. becaufe the fla- 
tute is ftridlly penned ut fupra^ and the patent made to the earl in 
that cafe was good with the claufe of non objlante^ lie. So, if the 
king will grant to one to be efcheator for life, there ought to be 
the claufe of nin obfanie^ becaufe the flatute has precife words to 

make 
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make void fuch grants. And in a pardon of murder, if the king 1576. 

ecprefTes that the party (hall not find furety for bis good behaviour, -j . , 

as the ftatute of 10 Ed, 3. requires, there ought to be n claufe of 

nan obflantiy ^c, in the charter, becaufe the flatute exprefsly makes 

fuch pardon void, if fuch furety is not found afterwards. So that ' 

to avoid the precife words of the a£i, it is neceffary to have the 

claafe of non objiantt^ i^c. But in the flatute of mortmain there 

are no precife words to make the grant void, but the ad gives an 

entry or feizure, as the cafe requires, always admitting the grant 

to be good. And here it appears to be the intent of the king that 

the dean and chapter (hould enjoy this without feizure, as it is faid 

before; and the words, of his certain inowJedge^ (hew that he took 

upon bimfelf cognifance of all things requifite, and» confequently, 

of the ftatute of mortmain. 

As to the fccond exception, viz. that the charter has not ex- Anfurcr tq 
prefsly made them parfons; to this the faid counfel wrote an an- ceptiou. 
fwer, that the words which enable the dean and chapter to '^"^^^ 
Bold to their own ufe, without prefentation, admiflion, or in- peti^r^/s 
dadion, and the words of the grant by which the king appro- ti™°famc m 
priates, confolidates, unites, and incorporates the church and the " ^^^J ^^** 
reSory to the dean and chapter aiid to their fucceffors, import madepar* 
that they (hall be perpetual parfons, and in a manner make them ^"'' 
parfons, and are equivalent to words which make them parfons, 
and are ufual in appropriations without other words to make them 
parfons, as appeared by the precedents (hewn to the lord Dyer with 
that which is here written. And thefe words together with the 
words, $f his fpecial grace^ and mere motion^ i^c, are to be fo ap- 
plied that fomething (hall be made of them rather than they (hall 
be void. And the king's intent ought not to be utterly fubverted. 

As to the third exception, viz. that the defendants have not Anftirer t« 
fliewn that they entered after 4he death of the incumbent; to tin's ceotfunr^ 
the faid counfel wrote in anfwer, that the patent made the dean 
and chapter parfons immediately after the death of Hal/man^ with- 
out prefentation, admifTion, and inftitution, and then if the words 
fliail take fuch effefl, the grant is as fully executed as if all thefe 
three things were executed in a common incumbent, and cfpecially 
as to the admiflion and inftitution, by which words they were made 
jfully parfons, and had the fpiritual funflion at tlie inftant of the 
incumbent's death, and the cure of fouls. And as to the indu£lion 
which gives feifin of the poffeffioni, that was difpenfcd with by 
fbc patent ; wherefore the dean and chapter are in the fame cafe as 

they 
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IC76* ^'^^y Hiould be by admiflion, inflitutlon, and indu£lioD. And 
, .. though it ihould be adinited that the words of dlfpcnfmg with induc- 
tion are not equivalent to an indu6lion which gains the feifini yet 
the words of the plea in bar are, that after the death of the. incum- 
bent //;/ aforejaid dean and chapter were parjons of the fame churchy 
end the aforefaid reSlory and church to their own proper ufes held and 
yet hold^ aud there f then Immediately and always afterwards baveieeu 
i^nd yet are feifed in their demefne as of fee ; whicli words [that tbtf 
were feifed) imply an entry, for without entry they could not be 
fcifcd, and it is not the pra61ice in the common bench in like cafes 
of poflcnions executory to allege an entry. For upon a fine /ir 
grant et render the pleading is, iy force whereof he (the party to 
whom the render was made) was feifed^ without faying that be 
entered and was feifed. And in an ejeHime firma the plaintiff 
ufually (hews the leafe made, and fays, by force whereof he wasf^f* 
effedy and does not (hew any entry ; and it is good, becaufe a nan 
cannot be fcifcd or poffefTed of land unlefs he iiril enters ; and 
' therefore when he fhews the feifin, it is as much as if be bad faid» 
that he entered and was poflefTed or feifed. And fo it (hall beta 
the principal cafe here. 

Anfverto As to the fourth exception, viz. that the defendants have Ciid 

iSptin. "^ *^*^ ^'^^y ^^^ i^\^^ in right of their cathedral church ; to tbi* 
the faid counfel wrote in anfwer, that the plea is, that after tbc 
At9X\i of Haltman they were fcifcd of the reftory andchurcbof 
Dean^ in their demefne as of fee, in right of their cathedral church 
eiforefaidy Vc. which is true, and well pleaded. For there is a dif-' 
fcrence when the plea is of the whole, and when of parcel. Fof 
if they were diffeifed of an acre parcel of the parfonage, ibcie, if 
they faid that they entered and were thereof feifed, they ought ta 
fay, in right of their church of Dean. And fo in the Regifler in a 
juris utrum brought by L* bifliop of Lincoln parfon of the'churcb 
of E. the words of the writ are, whether 20 acres of land with tbi 
etppurtenances in E. an frank- almoign belonging to the church of thi 
faid L. orlay-fecy iic. So in 49 H. 6. 16. where the abl<)t of 
Colchefler^ parfon of a church, claimed ah annuity which was be- 
longing to the faid re£lory, it was taken that he ought to prefcribe 
in right of the reflory, and not that he and his predecefTors abboci 
have had it from time immemorial ; for of parcels and things be- 
longing to the reflory, they ought to be claimed in right of the 
reflory. But here the parfonage and church of Dean is an entiro 
thingt of which entirely the dean and chapter have alleged that 

9 tbqr 
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tiiey were feircd ii) right of their cathedral church ; and fo in truth 1576^ 
they are, and it would be very abfurd for them to fay that they 
were fcifed of the church of Dean in right of the church of Dean^ 
or of the rc£lory and church of Dean .in right of the church of 
Dean, Wherefore there is an apparent diverfity between the 
cafes. 

BefideSf if the words in right of their cathedral church aforejaid^ 
lie. had been totally omitted, the plea would not have been bad ; 
and then the mif recital of that which might have been wholly 
omitted cannot vitiate the plea» 

And afterwards judgment was given for the defen<)antS| and ^^' 
agaifift the plaintrET. s. c. fayi' 

that no 
judgment was here given, Imrrhnr the parties compromired the matter upon the payment of a fwa 
•t money awarded to the plaiotiti. 



V. 23 Ellz. A. D. 1 58 1. In Cam. Scac. 

Flemyng^ and the Tenants of Dudley. [Sav. 13,] 

TT was holden between Flemyng and the tenants of Dudley^ that if whenyoi 
the tenants, from time whereof memory does not run, lie. have '""T^'may 

, ^^^ pre- 

been ufed to pay a certain price for a tithe lamb, fo that the cullom roribe io 
is fully eftabliftied, that although afterwards the parfon encroaches maldL*' 
upon more, or the tenant pays the lamb in hnd^ this does not 
deftroy the cudom. But, if one had paid a penny for a lamb for 
fifty years ; and afterwards pays tithe in kind, before the cuftom 
is efiablifhed ; although he again pays his penny for twenty years, 
they cannot prefcribe in modo decimandi. 



T. 24 Eliz. A. D. 1582. In Cam. Scac. 

Mayne again ft Becle. [Sav. 3c.] 

I^NE Mayne fued Becke in the fpirifual court for tithes of the ma- Scqueftrt- 
nor^ofjB. in the county o{ Bucks \ dx\A Becke exhibited an out"tjth«i 
Etiglijh bill, fetting forth, that he was tenant for years on the de- °^^*' ^^'"* 
mtfe of the queen, and alleged that the faid manor was difcharged 
from tithes, and prayed a prohibition, which was granted ; and 
afterwards the fame Mayne came, and prayed fequeflration of the 
Ckhes of the (aid manor. 

Manwood* 
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1582. , Manwood. Had the contention been between the parties t» 
- ' whom the tithes of the manor, fevered from the ninth part, be 
longed, your requeft had been reafonable ; but to grant a fequeftnr- 
tion for the fetting out of the tithes, was never hitherto feen ; and 
if the defendant agrees to this, he admits that the lands are titbeable. 
Shute agreed. 

T. 26 Eliz. A. D. 1584. In Scac. 

[Sav. 60. J 
Where the 'TpHERE is a fcn called Pf^Umore^ in the county of Ltnc^h^ 

parifli it not X « • i r * ^1 ^ 1- - - 1 'a 

certainly which fen IS not known to he in any particular panu; 

known, aod thereupon it was ordered in this court, that the tithes in this 

where • ^ 

there ha$ cafe (hould be paid to the parfon, vicar, penfionary, i^c. where 

ufageof the: owncr of the cattle lives. But, if the tithes have been 

P*y™'"^» paid to the parfon of any parifh, beyond time of memory, al- 

ihaii be though it be not known in which parifli the moor or common is, 

p«'rfon° or ^^^Y 0^^" ^^ continued to be paid in the faid parifli, where they 

^h^* * °fti ^*^^ ^^^^ ^^^^ ^® ^^ P**'^ ' ^^^ where no ufage of payment hath 
^bere the been heretofore, nor the parifli certainly known, they fliall be 
Sdc i7 '*' P^*^ '^ ^^^ parfon or vicar where the owner refides, by virtue 
of i provifo in the flatute pafled in 2 OT 3 Edw. 6. chap» 13. 

M. 27 & 28 Eliz. A. D. 1585. C, B. 

Branche*s Cafe. [Moore 219.] 

Unity of A Prohibition was granted out of the common pleas againft the 

a religion* ordinaf)' of Ghucejler and one Branche. The furmife was, 

tii^e^'a ^ that the land from which the tithes are demanded, is copyhold, par- 

and p^nVjn- ccl of a manor whereof a prior was fcifed in fee, and was alfo par- 

fiitcLrgc fon imparfonce, by which union the tithes are extinguiflied. And 

pvhoidcVr ^^^l ferjeant moved, that the furmife was not good, for the union 

was no difcharge of the tithes of the copyholders, and therefore he 

prayed a confultation, and had it. For the court faid, that there 

is no prefcription alleged in the furmife to be difcharged of tithes: 

and in truth, if an abbot or prior be feifed of land difcharged of 

tithes, the new farmer of that land fliall be admitted to prefcribe in 

a non decimando^ by the flatute of 2 E. 6. which wills that no one 

{hall pay tithes otherwiCe than they were paid forty years before: 

but in no other cafe fliall a n;um prefcribe in non dccimando^ but 

only in modo decimandin 
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1587. 

M. 29 & 30 Eliz. A. D. 1587. B. R. 

Savttt V. fVtod. [Cro. Eliz. 71.] 

• 

PKOHIBITION againft a parfon who fued for tithea in the fpiri- Payment of 
tual court : the defendant furmifed that the clerk of the laid ^o^ckrk 
parifli, and all his predeceflbrs affiftants to the minifter there divina ^^^^^^ 
ceUbranii^ had ufed to have five (hillings of him, i^c. for the good plea im 
titjics of the place, where, £3^^. Coh faid this prefcription is void ; /iL*.^** ^ • 
for it is in one perfoh onely that hath no perpetuity, but is dative Moore 908. 
fuid removable, 32 H.6. 5. And if it be a good furmife, yet 5.^,^' '^ 
there is no caufe but a confultation (hall be awarded, for it is to 
come in queftion in the fpiritual court, whether the parfon or the 
clerk hath right to the tithe. And he faid it was lately adjudged 
19 jBij/i and Hunt*s cafe, where the vicar fued for tithes, and a pro- 
hibition was prayed upon furmife that he had ufed time out of mind 
to pay the tithes to the pardon, that it was not a fufficient furmife 
for a prohibition to entitle another to the tithes, for that (hall come 
in queftion in the court chriftian. Note^ Afterwards Hill. 30 
Eliz. it was moved again by Gawdy and Fleetwood ferjeants for 
the plaintiff, that it was a good prefcription, becaufe the parfonage 
was a parfonage impropriate, and by intendment it commenced by 
the a£l of the parfon, viz. that he made a compofition that the 
tithe of that land (hould be paid to the clerk in difcharge of him- 
fieift and that he had ufed time out of mind, tic. to pay to the 
clerk five (hillings in difcharge of all tithes, £^r. And the court 
laid, if this fpecial matter be (hewn in the furmife, perhaps it might 
be good by reafon of the continuance, and that by this the parfon 
is difcharged from finding the clerk, with which peradventure he 
(hall be charged, and fo is as a payment of tithes to the parfon him- 
felf ; but fuch matter is not (hewn, and by commooi intendment 
tithes are not to be paid to the pari(h clerk, and he is no party in 
whom a prefcription can be alleged. And thereupon they awarded a 
confultation. 
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P. 30 Eliz. A. D. 1588. B. R. 

Sfeii V. C9s£kL ^Mootc 913.3 

Tx fhe qiieeii*s bench, bt tipc cn Steii and G^aStft, paribo of Iif« 
€tmie^ in the countr of Beris^ a colosn was allrged, fhit tfce 
poribn was to hare ererr tenth land for the tithe of com, begnw 
ning from facb land as is next the chnrch : whermpon the occo- 
I»ef« of the land knowing bcSof chand what land wooU be the 
parlbn't, by corin and in order to defrand bia!, ci^ not till, nor 
fow, oor icanare his lacd, as thev did their own : bjr fcafiMi of 
which ccvin the parfen fucd in t^^ fpiiitua2 ccsrt for tithes in 
kind, that is, the fe^th cock of a!i the com. And a p^T ^ i l J fign 
was awarded notwithSanding the coris, beciufe the band is id- 
mrtSablc in an afiion npoo the ca& at coizzscc !aw. 



Tr^ 30 Eliz. A. D. ijSS. In Can. Scac 

Crjma and others, v. fc£ff. ^12 Co. 4^j 



»-pBE cafe was as fericws : The abSct of 5i '7 beld the parfange 
of LMU€nimm^ in the ccunrv of Lnrr'e^^ rrrrcrriare, wiudi, » 
aparfbnageimpropri^e, caiDc to kL-!^ //. S. br thrciSyaricnof idcv 
naleiies, ^am jt /f. 8- who, in the jjxh year cf !:;$ rc:gn,graoad 
it in fee fann, under whicb gran: the plaints c;2:s3 : the defc»- 
dant had obtsised a prrfesiztioa of the quec«, and, to ^Mwjr Ac 
laid ispiopriatior, (hewed the originzi infinncen: of i:, csn 22 
Ed' 4* wiih condition that a vicarige ihocid be competendj' CO* 
dowcd, and alleged, that fach vicarage m% r.eTer endowed, ink 
fhar, Cor that x^rr cauSr, the itq^ropriaticn was rocd. In tmth, 
there was no ioSrcmen:, nor dirc3 prcof of anr cndowmeot of 
the vicarage. But as the bsA reficnr was, during all ibe time of the 
i i c p fupf l arion, fnppofed, rrputed, zrA taken to tc appzt>priatc; and 
by all that titne a vicar hai been prefected, admitted, inSitntcd, and 
indnded, as a vicar ngh:ful!y endowed, acd lui paid his firft ftnils 
and tenths ; it was refuived, that it fcxl be preiumed in refpeA of 
continoance, that the vicarage was lawhiElv endowed, for thift 
atmAfr^JwmmnhLrJzUnMitlr tfji a£ia. And it would be a dangeions 
pceccdcnt to namifig the originak of impropriations of any par* 

fooagesi 
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fonageiy and the endowments of vicarages, for that the originals 1588. 
of them in lime will pcrifh. And fo it was decreed for the — — * 

plaintiff. 

[As this is a leading cafe upon this point| I have fubjoined the 
original decree from the record in the excheqt^.J 

ao June^ 30 Eli%, Upon hearing the matter between Tfjomas 
Grymes and Jane Grymes^ widow, plaintiffs, and Henry Smithy de- 
fendant, being for and concerning the right and poffefTion of the 
parfonage of Lubbenhaniy in the county of LeiceJIer^ it was affirmed 
by the plaintiffs, that the faid reflory and parfonage was lawfully 
appropriated to the abbot of SiSey, in the county of Northampton^ 
of which the faid abbot, long time before the diffolution thereof, 
vrzs feifed in his demefne as of fee in the right of his monaflery, 
and had the fame in proper ufe till the diffolution of the monaflery ; 
by forte whereof, and the ftatute for diffolution of monafleries, 
made in the 31ft year of the reign of the late king Henry the 8th, 
the fame came to the hands and poffefTion of the faid late king ; 
who being thereof feifed, and holding jhe fame in proper ufc, 
granted the fame, in the 37th year of his reign, to one Richard 
Grymes and his heirs, to hold of him, his heirs and fuccelFocs, by 
knight's fervice in capite^ and by the rent of 37/. a year; and 
that by divers mcfne conveyances, two parts of the faid reflory 
were affured unto one Thomas Grymes^ father of the faid Thomas^ 
one of the now complainants, and to the heirs of his body lawfully 
begotten : and a third part thereof to the faid Thomas^ the father, 
aiid the faid Jane^ one other of the complainants, and the heirs of 
the body of the faid Thotnas the father ; and that the faid TIjomas 
the father died feifed thereof, and the faid Jane furvived, and bv 
force thereof the faid Jane and Thomas^ the now plaintiffs, were 
feifed of the faid reflory, viz. the faid Thomas the fon, being 
within age, and yet in ward to the queen's highnefs, of two parts 
of the faid rcflory, and the faid Jane of a third part thereof, with 
divers remainders over as is aforefaid : and the faid defendant hav-» 
ing pretended that the faid reftory was prefcntabic by her majefly, 
and upon fuch fuggellion thereof to her highnefs, of late having 
obtained from her highnefs, under the great feal of England^ a pre- 
fentation to the faid reflory, hath frequently fought before this 
time, and yet doth, to be admitted, inflituted, and induced into the 
fame \ whereupon the ilate of the caufe in queflion appearing to 
the court to depend on this faA» whether the faid redlory were 

lawfully 
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1588. lawfully appropriate, or clfcwhcrc prcfentablc, the faid plamtifik' 
' coonfel fliewted forth to the court an inftrument of appropriation 

of the faid rcdory of Lubhinham^ eOabliOiing a perpetual vicar 
there, made in the 22d year of the reign of kind Edward the 4th, 
againft which the faid defendant's counfel took exceptions; for 
that ill the faid krfig*f licence of appropriation of the faid redo- 
ries mentioned within the faid inflrument, there was a provifoaiKl 
condition for a vicarage there to be competently and fufficiently 
endowed, according to the Aatute in that cafe provided, and laid, 
that the vicarage was never endowed, and therefore the appropri- 
ation, as they thought, was void ; upon which matter the defaid- 
ant, having the prefentation aforefaid, grounded his title : bat for 
that it was confcfled by each party, that the faid reSory and pir- 
fonage oiLubbenham hath continually, fron^ the faid appropriationt 
been allowed, reputed^ taken, and ufed as a re£lory and parfonage 
appropriated ; and alfo, that there had been a vicar, ever fince bm 
time to time, prefented, and canonically admitted and induded, to 
be perpetually there rtfidentiary ; and that ever fince the fame hath 
been a vicar refident, maintained and fuftained to this day as a 
vicar endowed ; and that from the time that the firft fruits and 
tenths of all parfonages and vicarages were granted to the faid late 
king Henry the 8th, and to his heirs and fucceflbrs, the faid via- 
rage of Lubbenham hath been charged to the payment of the firft 
fruits and tenths unto this day, as all other vicarages endowed ha\r^ 
been, as by the certificates and records remaining in the office ot 
the firft fruits and tenths, and by the accounts of her highoelii 
revenues of the faid county of Leicefler doth and may appear ? 
the court was fully fatisfied, that the faid vicarage of Lubbmhmf^ 
was lawfully endowed, and that the faid redory was lawful)]^ anc^ 
perfeflly appropriated, and the condition in the faid letters patent: 
mentioned fufiiciently performed. In ^onfideration whereof, aoJ 
for that alfo it feemed to the court, that it would be a very dan^ 
gerous precedent to draw in queflion or examination the original 
inftrun^ents and grants of appropriations of parfonages, and dona- 
tions of vicarages, in that there be very few within the rcaltn 
whofe originals and beginnings can now be certainly (hewed by 
re^fon of the long continuance of time paft ; and for that alfo 
many of the fame original inftruments ne\'er came to the king's 
hands ; and for many other caufes ; it is ordered and decreed, that 
the plaintiffs (hall enjoy the faid re£tory and parfonage of Lubbn^ 
hantf according to their feveral efiatcs and interefls contained in 

their 
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their faid bill ; and that the fee- farm rent hitherto referved and paid i j88# 

to the queen's highnefs, and the fald tenure by knight's fcrvicc in ca» » 

pite^ (hall be continued to the queen's highnefs, her heirs and fuc- 

ceflbrs, for ever ; and that all fuits brought by the defendant touch* 

ing the fame fliall furceafe and be flayed, and no farther profecuted; 

and that the faid defendant Oiall not in anywife farther trouble* 

vtXi or moleft, the faid plaintifis, their heirs or afligns, by colour 

of the faid prefentation ; nor at any time hereafter make title or 

claim to the fame re£lory, by force of the fame prefentation : and 

likewife it is ordered and decreed, that the biflbop of Lincoln^ 

Rrithin whofe diocefe the faid reflory is, (hall be rcftrained for ever 

to admit, inAitute, or indu£l, the faid defendant to the faid redory, 

by force of the faid prefentation ; and the injunflion, before this 

time in the faid bifhop awarded in this behalf, to be continued ; 

and if the faid defendant hath compounded for the firft fruits of 

the faid parfonage, then it is ordered and decreed, that he (hall be 

iifcharged of the fums compounded for to be paid for the fame* 



Tr. 30 Eliz. A, D. 1588. In B. R. 

Collins V. l^aughan. [Cro. Eliz. 100. j 

A N information was preferred by the plaintiff for the queen and An inform- 

himfelf againft the defendant, vicar of the church of Englif- the n^tutc 

:9mbi in the county of Somerjety for that the defendant ahfentavitfe^ °^ ^V ^ 

md had not been refident on his benefice for a whole month toge- non-re/i- 

her. After verdi3 JValn\fley moved in arred of judgement, that aiiese'rhat 

he information was infufRcient ; for the ftatute is, if he abfents ant^femei 

limfelf voluntarily which is not alleged ; and if he be abfent by i>»nifeif wi/. 
:ompul(ion or reflraint, it is out of the ftatute. And of that 
opinion was the whole courts that the word voluntarie is of force* 
md mufi be in of necedity. 



M. 31 & 32 Eliz. A. D. 1589/ 

Parkins v. Hindi, [Cro. Eliz. i6i.] 

I M ptX)htbition for fuing for tithes of land in Babingtoh^ the cafe was Hxa^ont 
as follows. The parfon of Batingfon, 29 H. 8. leafed all his glebe mandtin a 
iind to Alills for ninety-nine years, rendering thirteen (hillings four- ^^^1°^^^^ 
lence of rent, for all exadions and demands* And now his fuc- ^^^^^^^ 

^ titkiu 
VOL. lU H CCSOT 



i62 CASES.. 

1589. ceflbr fued for tithes of the land, being the glebe land, and upoit 
•— — — it the plaintiff fued a prohiE^tion. Godfrey moved, that the pro- 
hibition lieth, becaufe the land was let rendring rent, and it is for 
all exadipns and demands ; and by that the parfoo ban himfelf and 
fiKceflbrs of all tithes. But all the juflices r^/f/m ; lox1Vray{i\^ 
the parfon ihall have tithes againft his leOee, and the words bert 
Ihall be no difcharge ; for thefe tithes arife and accrue after, and are 
not things ifluingput of the land, but collateral and Aacjun Svmti 
and therefore cannot be difcharged but by fpecial words : but, if the 
words had been, as well for tithes growing and ju-ifing upon die 
land, as for other demands, then peradventure it had been a good 
difcharge. But as the cafe is, it cannot be intended by any wonlv 
that he referved the rent for tithes. And fo Gauufy jufitce con- 
ceived, efpecially as the cafe here is, the leafe being of twenty-four 
acres of land, and only thirteien (hillings four-pence refervetk 
And afterwards, the fame day, they granted a confultatioo, Imt 
they faid, that the words Ihall difcharge the lellee of all rents and 
fervices, but not of fuit at court,, or fuch things as were not then it 
demand. 

M. 32 & 33 Eliz. A. D. 1590. 

Najb V. MoVsHs^ [Cro. Eliz. 206.] 

%^t\nix\ T M prohibition for fuing for tithes in Bcckiffg Park in Effex^ tbi 
pfef^bT/ir phtntiff furmifed, that the lands were parcel of the poflefEoni of 
'^^ilfo the priory of CbriJTs Church in Cant$rbury ; and that the prior and 
titk€i^ and his predeceflors had held them difcharged of tithes timf^n dlffik' 
tee, by 31 tioniSf and pleaded the fiatute of 31 Hen. 8v The defendant pleads, 
■2ai?«n^o **' *^ P"^*^ and his predeceflors did not hold them .difcharged; 
the pnvi- and upou this ifBie was joined,, and being tried at bar, it appeared, 
opon the evidence, (a) that the prior or his predeceflors, time on! 
S. C. ' of mind, Uc. never paid tithes. But no caufe* of difcharge was 
fliewn, whether by unity of pofleflion, real compofition,, or anjr 
other way. Coke faid, it was no evidence ;. for it is a prefcriptiofr 
in non decimando. Curie contra^ for a fpiritual man may prefcri6ef«' 
non decimandoy and by the fiatute of 31 //. 8. the king fhall hold' 



(0) The evidence was that of old perfons who remembered the time of tiic mooiitv' 
rics, and that the Undf in ^uefiioa did not pay. titbct lUni or at- Mff cimo »ftcnr«dN 
I Loon. Z4U 
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difctiarged as the prior held it ; and if he held it difcharged mh tS9^* 
efirf by what me^ns ; for it fliall be intended by lav^ful means : — — *— 
ad the jiiry afterwards foudd for the plaintiff* 

Hil. 33 Eliz. A. 0. 1590. 

tyiciham Btfliop of LiHcoln v. Coofer. [Cro. Eliz. ai6.] 

'n prohibition for fuing for tithes, the plaintiff made fuggeftion that Land dir« 
he and all his piredecefforS) i^c. were feifed of the manor of which tirhcTirbea 
le tithes w^fe demaiidedi difcharged of tithes during the time that '^^^ '^ 
: was in their poffeflion ; and (hewed that in the time of Ed. 6. the prcicri^ 
lit nanor was conveyed to the duke of Simtrfef^ arid viras after* 
rards regranted and canie to the biihoprick again. And Fleming s. C. 
x>ved for a confultation ; for that it was a prefcription in nondecU 
\andoy which cannot be ; and upon his own (hewing the prefcription 
fdi^ interrupted, and cannot be revived. Curia contra^ for theprefcrip. 
ion for a fpiritual perfon is good ; and the bi(hops of Canterbury 
nd Winchffler ufe to prefcribe fo ; and the prefcription is not de- 
ermined when it came to the bi(hoprick again, for tithe is not a 
btng iffuing out of land ; and unity of poffe(fion doth not extin* 
;ui(h it, nor a releafe df all the right to the land. 

* 

P. 34 Eliz. A. D. 1591. 

Scory V. BabeK 

^ILOHtBlTtON agaiiift the proprietor of the churtrh of South' Finding 
' iirby in the county of nrk, who fucd for tithes of iiay^ and fur- ^^ ^fV^ 
lifed that time out of mind the owners of thefe lands* had found church no 

g» . . #• good nioduj 

Iraw for the body of the church in difcharge of all tithes of hay. in difcharse 

Us moved, that this is no caufe of difcharge ; for the parfon was j(,u^*'^'^ythc«. 

lot chargeable with it, nor had any bene(it by it; and in Hil » 

;6 Eliz. it was ruled, that wjhere one prefcribed that he had ufed Supra 157. 

o pay the pari{h clerk his wages in fatisfia£lion of tithe hay, this 

ras no difcharge, and of that opinion was the whole court : but, if 

le had alleged that he gave the (Iraw to the parfon, and he be- 

lowed it in the body of the church, or that the parfon had a feat 

n the body of the church, it had been othcrwife ; and thereupon a 

toaliiltatioa was granted. 



H a 
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1592. 

P. 34 Eliz. A. D. 1592. 

Green v. Piper, [Cro. Eliz, 276.] 

Houfcs in It was held by the jufliccs, that a houfe in London which wi» 
pAvt of'ihe part of the poffeflions of a priory that was difchargcd of paying 

^'InlZ' '"^" ^f ^^^'^^ poffeflions, yet by the ftatute of 37 H. 8. 2. OuU 

the gicarcr be charged for tithes according to ihs ordinance there ; for Ufori 

pay (ithcKi that llatute no dwelling houfe was chargeable for tithes, beaule 

Moore 912! "^ profit arifeth of it ; and only noblemen's houfes are excepted, 

^« ^' and P. 35. it was adjudged accordingly, and a confultation wai 
granted. 



Hil. 35 Eliz. A. D. 1593. 

Sherwood v^ ff^tnchcombe, [Cro. Eliz. 293.] 

Tithes can- jn prohibition, the plaintiff declared that whereas king //. 8. was 
«f manor. feifed of the manor of D. of which a portion of tithes of fuch 

a pface was parcel time out of mind, i^c. conveyed it to hira, and 
he was empleaded in the court chiiftian for thcfe tithes, ^c. and 
upon this declaration it was demurred ; for tithes cannot be parcel 
of a manor, for they are things fpiritual, for which at common 
law a common perfon cannot fue ; and being of a diftinel nature, 
cannot belong to a manor,, 10 Ed. 3. 5« 9 //. 7. 46 Ed, 3. ca- 
tallafcJonum cannot be parcel of a manor, and although the king 
may have tithes, yet he hath them not as a lay fee. And of thai 
opinion were all the judges, that he could not prefcribc for tithes as 
Infra. parcel of a manor ; but, if he had prefcribed to have decimam pnitem 

granorum^ this had been good, but not porticnern dccimammy and a 
confultation was granted. 
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1594. 
P. 36EIIZ. A. D, 1594. B. R.*MSS. 

/^N£ RarrUy parfon of a church in Effix^ libelled in the fpiritual No tithes 
court for tithe of wood, viz. the branches of pollards, and aU the lup- 
Icged that they had ufed to be lopped for 14 or 15 years. And the \^^^^ ^^ ^ 
defendants in the fpiritual court brought a prohibition, and al- le^s by 
leged, that the body of the trees whereof he libelled for the tithei q. whether 
was timber, and therefore tithes were not payable for the loppings. '|j'*i** "°' 
And fo was the opinion of the court ; for the body being privileged, cafe with 
that which proceeds from the body (hall be privileged alfo, unlefs r^^ if. 
there be a ufage to the contrary. For by Popham C. J. though y^^^"g"rj. 
tithes (hould be payable for the loppings, where the bodies are Cro. Eiis^ 
privileged, yet this muft be by reafon of ufage ; as, if a man Vilon 968. 
lop a tree which is under twenty years old, and not timber at Goidfb.145. 
the lime of the lopping ; if, afterwards, this tree become timber, fame point 
and be above twenty years old, and it be ufed to be lopped every A^*co7d[mr 
12 or 14 years, it (hall pay tithes ; but this is on account of the ^^ Croke, 
ufage. And he faid, there were but few trees in England of that c. j. was 

. _ abfent at 

«*»««• tke i^xfm 

of that ca(e. 

M. 37 & 38 Ellz. A, D. 1595. 

Gryfman v. Lewis^ Parfon of Kingjland. [Cro. Eliz. 446.3 

IN prohibition for fuing for tithes of cows, fleers, oxen, horfes, Pajrmentof 
lie. wherein a cuftom was furinifed, that every pari(hioner IhingonnTt 
fliould pay for every milch cow one penny by the year, and for ^f^ * *^*^" 
every otiier cow an halfpenny per annum, in recompence and dif- it for an- 
charcre of all tithes of cows, oxen, fleers, and calves; and alfo a ^1*"' 

r . . N . ' Moore 454. 

penny for every mare, in difcharge of alUithes of all horfes, mares, s. C. 
and colts there ; it was demurred, and a confutation prayed. For 
tithes paid for one thing, cannot be intended a recompence for 
tithes of another thing, where tithes are refponfible for both in 
kind : and therefore it was adjudged in (ir Charles Morifon*s cafe. 



* This cafe it eztra£Ved from a manufcripc book of reports which was obligingly 
ooinrounicated to me by Mr. Hargrove. The name of the author does not appear : but 
the book was given in 16 18, by Arthur Turmr^ to Serjeant Calthor^e^ in exchange for 
^her books. Mr. Arthur Turner was called a ferjeant in 12 Cha, i. 

M 3 where 



l66 X CASES. 

^595* where one prefcribcd to pay the renth part of cQrn \n the fljcaf, 

- for the tithes of all which is ia the (hcaf^ and of all which i> raked ; 

that it was 9 void pfefcription^ becaufe he is to pay tithes of both 

of them. It is alfo uqreafonable; for then he may put the kfi 

part in (heaves, and leave the greater part to be raked. And tht 

Tirh^pay- opinion of jp/Vz. N. p. 53* . that tithes (hall pot be paid for the 

tgiftmeatof agiftment of cattle, is no law. And of th^t opinion was the wbok 

^^^ court, that this prefcription is not good to be difcharged of one 

fithe by the payment of another : for he opght to pay fomewbt 

for the tithe of every thin^ which is due* And if tithes (hooU not 

be paid for the agiftmept of cattle, he might employ all hif landiQ 

the feeding of barren cattle, and fo defraud the parfoo of bis tidieSf 

And a fpccial confultarion was afterward^ awarded ^tfrnniM/^irMtf/d* 

tur de decimts for milch kine, draught oxen or beads, agifte4 fbf 

provi(ion forhis houfe. 



ftnny land 
ilramed 
Iball ]>ay 
tithes im- 
jDcdiauljr. 



Hil. 38 Eliz. A. p. 1596. 

[Anon. Moore 430.] 

l^OTE. It was adjudged, that fenny land drained (hall pif 
tithes, ^nd that it is not within the ftatute for barren land tQ 
be difcharged fur feven years. 



Saffron it a 
fmall' tithe, 
and belongs 
to rhc vicaTi 
though 
raifed upon 
land which 
refore pro- 
duced corny 
tbetiilKof 
which was 
paid to the 
re^r. 

Momc 909. 
Owtfx 74. 
Gould(b. 

149* ^ c. 



P. 38 Eliz. A. D. 1596. 

BiJingftlJ v. f^eal. [Cro. Eliz. 467*] 

PBpHiBiTiON : the cafe was as follows. In the village of !)• IQ 
Norfolk J there hath been a parfonage, and vicarage to the church 
thereof, time whereof, &fr. and the parfons have always had tb^ 
great tithes, aiid ^he vicar the fmall tithes ; and tl^e parfotii (of 
forty years liave had the tithes of fucb a field, «a/^. the com : and 
it was now planted with faffron, and the vicar fued for the titbe| 
tl^reof, and the parfon fued a prohibition, and it was thereupoo 
demurred. Coke mov^d. That it well lay ; for by the ftatute qf % 
Bd. 6. tithes fl^all be paid, as they had been pajd for forty years 
before^ which had always been to fhe parfon ; and although tbe 
land be now otherwife employed, yet the parfon (hall have tbt 
tithes thereof: sind therefore it hath been adjudged herp in tbe cafe 
^i Sbifdam ^^}k% xn Norfolk^ ^hpre los. was always paid for the 

■■••'"■ titbu 
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titbet of all things nnovant within the (kid park, and afterwards i<^. 
the park was difparked, and converted into arable land ; ^t no -— -i— — 
orher tithes Ihould be paid but the los. P$pham ; it was otherwife 
ruM in the exchequer, in maftcr fVrotV$ cafe, for a park in the 
county of Somtrftt. Fenner ; The kiw is certainly, as it is cited in 
that judgement in this court* And the clerks faid, that they had 
divers precedents in court, according to the judgiement cited. Ptf^ 
bam ; The dif&retice is, when the prefeription is to pay money for 
all the tithes of luch a park, and there peradventure, if it be dif* 
parJied^ he ihall not pay any tithes ; and where it is to pay the 
(boulder of every buck, or a doe, at Chriflmas^ for all tithes of the 
park ; there, if it be diljparked, tithes (hall l>e paid as of other land. 
And in the principal cafe he held, that the vicar fhouM have the 
tithes of faffron^ as minuta dtcinut. For notwithfianding that 
tithes had been always paid for that land to the parfon, yet being 
converted to another nature and ufe, it (hall be paid to the vicar, 
as if it had been converted into an orchard. So, if the vicar is to 
have all the hay, if the meadow be converted into arable, the 
prfon (hall have it ; fo, / cmi/irfo. Wherefore a confultation was 
9wanlcd. 

P. 38 Eliz. A. D. 1596. 

• fFriibi T. fFrigbt, Executor of fTrlghi ; 

or. 

The Bifliop of tVincheftn^t Cafe. 

I N a prohibition between Rohtrt Wright plaintiff, and John IVrighi Spiritual 
- defendant, which began Pajch. 38 EU%. Rot. 628. the cafe was ^^^^\ 
as follows : the phintiff fliewed» that Stephm GMrdimr^ biihop of ^^^* «ul 
tyimchiftir^ the 4th day of Julj^ 38 H. 8. was feifed of the manor of mtj pit** 

lcril>e in 
mm Jt€immmA.i—'ln a fuic for titbci Ui the fpiritoal court, a mate may Kave « prohibition, fuggeS- 
ing a prcfcripcion or modui before or within pleading ic— See is to thit point, i Salk. 551 
poofia.' 1 Co. 43. Cr. EL 475* 5 IX. Moor4a5. S. C. 

EaflmiOH 



*' The report of this important cafe is extraAed from the manufcrlpc book of reports 
I have already refictrcd to (Jupra 165.) from the colledion of Mr. Hmwgrmvt. It b a much 
luller and more correft note of the argument than any wc have in print : 9fmlttf'% af« 
fumcat is ingcniotts, logical, and fplrited, and It th« aiore valoabiey becaufe the au- 
llwtxty of chif cafe haih beea flulun upon ihit point of it which he lb much laboured ; 

M 4 ic 
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frng. Eaflmean^ in the county of Southampton^ in the right of hif 
. '^ bifhoprick ; and that the faid bifhop, ^and all his predeceflbrs of 
the faid bifhoprick feired of the faid manor, had holden and en- 
joyed the fite of the faid manor, and all the demefnes of the (aid 
manor, a tempore cujus^ i^c. for him, his tenants and fanners, for 
years, qr at will, exonerat* acquietat* ti privilegiat* de U a foluhwe 
decimarum quarumcunque de^ in vel fuper prad* fcit* £? ten' dominie 
fcf qualibet feu alt qua hide par ceP annual Im qUTviJ'modo per totum ten^ 
pus prad* crefcent\ contingently Jive renovant^ : Apd the plaintiiT 
conveyed to himfelf an intereft for years in parcel of the demefnes 
^ of the faid manor, by tbe demife of the faid bifhop ; and 'that the 
defendant being farmer of the redlory of Eaflmean^ h^ libelled 
againll him for tithes groyning within parcel of the demefnes of the 
faid manor, before tbe judges delegates ; and although the plainiiff 
had (hewed a)l the matter, and pleaded the fame before tliem, and 
oflFercd with inevitable proof to prove it, yet pradlSli judices dek^ 
gati in pradiSl* cur* cbrijiianitatis caram eis placitum^ allegationes li 
probationes pradi6f Roherti IFrtghi admit I ere recufaverunt . The de* 
fendant to have a confultation, confefTcd that the faid plaintiff bad 
alleged all the matter afurefaid before the judges delegates, and that 
the judges delegates allowed the plea and allegation of the plaintiflF^ 
and admitted him to hjs proof thcrepf ; ahfq. hoc quod prad* judices 
delegati in curia chrijlianitatis coram eis placitum allegationes V frv^ 
hationes pradiSf Roberti IVright admittere recufaverunt. And upoq 
this plea the plaintiff's counfcl demurred in law. 

fValter^ of the Inner Temple^ argued for the defendant in probi* 
)>ition. The principal matter, he faid, is, if the plea in bar btt 
gopd ; and that involves this que&ion, whether the traverfe of tljp 
|:efufal of the plea in the fpiritual court be ^11 taken, or QOt* 



it having been (ince holden that a prohibition fhall not iflue lipon the mere fuggeflioi 
of a modus, or prefcr^ption, but that it muft be firft pleaded, and fuch plea mull hifC 
been rejeAed in the fpiritual court. 2 Sulk. 551. Sec alfo i H. Bl. 100. It appttn 
from this report that my lord Cnkty who was then attorney general and counfel for tlie 
plaintiff, \a% in his report of the cafe afcribcd mod of the topicks of his argument ID 
the court. Indeed his lordChip cannot be confidered as affecting to give a corr«6i ftate- 
ment of the refuluiion of the court upon this particular cafe, fo much as of the gene* 
ral lawr upon the fubje^^, as he cites a cafe |n fuppor^ of ;hat j-efolution whjch was (ub- 
fequent to it in point pf time ; I mean, the cafe of P/go/ v. Uirnf^ which was de- 
termined b HiL 40 Eiix,, I have fubjoined my lord Coke'i report of the cafe, becauCb 
tbe references arc in general made to that report, and bccaufe the opinions of fb greiC 
a man muft command the attention of every one who has Itudied. and who rtlpcAt ditf 
)aws of England^ 

And 
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And It fecmed to him that the travcrfc was properly taken. A ^596- 
man is always to traverfe that which is material, and the fubflance ■* ■■■ 

of the aSion of the other party. Then the fubftance,* ground, and 
caufe of this prohibition is, the refufai of the plaintifiTs plea in the 
fpiritual court. For prohibitions are grantable to the fpiritual 
court in two cafes only : the one, when the fpiritual court hold 
plea of that which appertains to the common law : (for the com- 
mon law has the prerogative, and where the common law may in- 
termeddle, there the fpiritual court (hall not interfere: and in 
fjich cafe, (as 8 R. 2. attachment fur prohibition)^ a man fhall have 
an attachment without a prohibition, for the law is a prohibition}. 
The other cafe wherein prohibitions are grantable, is, 'where the 
Ipirituai court is not competent to do right to the parties. In a^I 
other cafes prohibitions ought not to be granted. In 44 E. 3. 32. 
if a man fue in the fpiritual court for rent referved on a leafe of 
tithes, a prohibition lies ; for an a£lion of debt may be brought for 
this at common law. In 22 £. 4. 20 b. if I owe one 10 1. and 
fwear to pay him by a certain day, and upon that he fucs me ia 
the fpiritual court pro laftone fdei^ a prohibition lies ; for he may 
have an aflion of debt again (I me for this at common law. So 
Pierce FeckhanCs cafe^ 4 H* 7. 13. If a raanTue one in the fpiri- 
tual court for a fpiritual caufe, and they refufe to deliver the libel to 
the party according to the (latute of 4 //. 7. r. 3. by all the judges, 
a prohibition is to be granted ; for the non-delivery of the libel is a 
tort, which tort is a matter temporal, and punifhable by the tem- 
poral law ; fo that in thefe cafes a prohibition is grantable. Then 
here the fubjed of the fuit in the fpiritual court is tithe, which is 
a fpiritual thing : but the caufe of the prohibition is the tort done 
to the plaintiflT by their not allowing his plea and proofs ; then that 
is the fubftance of his fuit, and if fo, it is traverfable more properly 
than any thing elfe : for whether there be fuch a prefcription or 
fuch a leafe as the plaintiflf has alleged, is not the caufe of the pro- 
hibition ; for if this be true, and the fpiritual judge admit his plea, 
be cannot have a prohibition ; fo that the refufai is the fole ground 
and caufe of this fuit, and therefore mud be traverfable within the 
general rule of traverCng. 

. But it will be objeded, and fo it has often been in fuch cafes, 
that the allegation of this refufai is merely matter of form, and not 
paterial, and therefore of couife not traverfable. Sir, that' we 
deny. For if a man be fued in the fpiritual court, and tt be ad« 
^tted| that b^ has matter to plead which at common law would 

bar 
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icq6. bar the libellanr, but that fuch matter would not be any bar by tfit 
t .11 ■ fpiritual law ; yet, even in this ca{e» he (hall not have a prohibitioii 
until he has pleaded fuch matter in bar in the fpiritual court ; or» 
ify after he has pleaded it, he fues out a prohibition, and does not 
allege that he offered fuch plea, and that it was refiifed, upon tint 
furmife he cannot maintain the prohibition. This appean hf 
7 E. 6. 79. where a cafe is put, that a man had ufed to pay for 
the tithes of a clofe for the fpace of fix years and more, 12 d. fer 
ami. to the parfon or vicar for the time being, and being fuedby 
the farmer of the parfon in the fpiritual court for the tithes in kindi 
he pleaded this payment of 1 ad/ for the tithes, which plea was not 
allowed by the ecclefiaftical judge, and fentence was given for.tbe 
farmer. A prohibition was granted in this cafe by the king's bench 
by good advice^ there being an averment in the fu^^ion that thp 
fpiritual court would not admit his plea ; which matter without 
that averment in the fuggeftion would not have been of itCelf fot 
ficient : fo that this is material, and not a thing of mere form. 
Cro. El. 88. Accordingly it was adjudged in this court, //. 30 El. in the call 
oi Bagnattw. Stokes. Bagnall fued in the fpiiitual court forak^ 
gacy, whereas the defendant there had a releafe from him of tb 
legacy, but there was only one witnefs to prove it, and therei^ 
a confultation was awarded ; but, if in his fuggeftion he had (hewot 
that he had pleaded this releafe in the fpiritual court, and produced 
his witnefs, and they would not allow it, becaufe there were not 
two witnefles, it was agreed, that this would have been a good fiig- 
gefiion. Which proves that this allegation is material, elfe tbi 
omitting of it could not have been material. If this be not alo 
lowed, it will alter the whole courle of the law ; for it is a ruk^ 
that a man (hall not have a prohibition upon that which be mtf 
plead in the fpiritual court. So is the 8 E. 4.. 14. where GUb 
fays, if a parfon leafe to me by deed all the tithes of his benefice^ 
and afterwards fue me. for the tithes of my^ own lands, I (halt not 
have a prohibition ; for I may plead this in bar in the fpiritual 
136*. '** court. And fo it was in this court in the 31 of EUz. between 
thi TaJrb^' Cocpir and lady Grefham^ who libelled as appropriatrix of the par- 
•antavf fonage againft Cooper^ in the fpiritual court for tithe hay, and hi 
Cn^e. fuggefied that he and thbfe whofe eftate, t!fc. have paid from tiine 
i^the bise imincmorial to the vicar of that church 4 d. for the tithe hay of 
i39> it that manor; and it was adjudged that a prohibition did not Ue 
ixhaA ^ofon thisy for the modus decimandi did not come in queftion ; but 

i"dWRrI2r" *^ ™^^^ ^**> whether this belonged to the parfon or the vicar} 
poiM, an^ 
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and it is a good plea in the fpiritoal court to allege^, that the tithe icq6. 
belongs to the parfon or the vicar ; whereupon a confult^txon wag . 
^warded. Sp that wherever the matter is pleadable in the fpiritual 
court, a prohibition (hall not be had upon it. And in this cafe tt 
appears that it is a good plea ; for we by way of bar allege, that 
he pleaded this matter, and the court allowed if, and received hi; 
proof, whereupon he demurs, which is a confeffion of all matteri 
in fa£l duly wa,d properly pleaded : fo that it appears to the court 
by the confeffion of both parties that it might be, and had been 
pleaded in the fpiritual court, and had been there allowed. 

But it may be objcded, that though the parties have agreed upoa 
thb fo as to conclude themfelves, yet that this does not bind the 
court, who are flill at liberty to judge upon it according to what 
they know from their own judicial knowledge. But I fay, that 
lipon this point of fpiritual law, the court have no judicial know* 
ledg^ at all, for that it is a matter merely fpiritual. This appears 
jo 34 £. i« /)///• 164. If I am bound to enfeoff /• S» of the manor 
pf DaU fuch a day^ and on that day he enters into religion, or 
diet ; in debt upon this obligation I may (ay, that *< on the day he 
cotered into religion, or died ;** and I need not plead that I ten- 
dered the deed of feoflfment on the day : for it is apparent to the 
pmrt that I could not perform the condition, fo that I could not 
be bound to make a tender of that which was become impoffible. 
Put in the above book it is, that if I am bound to prefent /. S, to 
a benefice, when it becomes vacant, and at the time that it h\\B 
yacant, he is married, fo that by the canon law he is incapacitated 
|ipom taking it, in that cafe it is not fufficient for me to fay in an 
j^oa of debt that ** /• S. was married at the time ;'' but I ought 
to fay, that *i I prefented him to the ordinary, who refufed to in* 
llitufe him as being an unfit perfon ;'' for this is a fpiritual matter 
of which this court cannot judge. And that this court cannot. 
lake notice of fpiritual matters appears by the general learning of 
fhe books, where it is taken for a rule, that if the z& be alleged 
fo be done in the fpiritual court, it (hall be taken to be duly done, 
and (hall never be examined here; for this court cannot judge of 
ibeir law. In 4//. 7. 14 b. if two perfons are candidates for the 
place of abbot, and one of Oiepfi has two votes, and the other 
twenty ; and they interplead in the fpiritual court, and there it i$ 
^warded, that kp who has the fmaller number of votes (hall be 
|be abbot, he (ball be admitted to be the abbot, and (hall fue and 
1^ fi^cd here as fuch. In ao E. 3. Coni/ans 46. if 4 layman be 

made 
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i<q6, wade an abbot who has conufance of pleas, he Qiall demand cono* 
• fancc in this court, and the king (hall not countermand it by rea- 

fon of the difability of his perfon ; for being abbot in fafl, it flia/l 
be allowed to him in this court until he is deprived. So in 40 
E. 3. 28. by KtrtoTiy if a divorce be unduly obtained in the ^f.- 
ritual court, yet it (hall be allowed in this court, until it is repeal- 
ed. Which proves that this coOrt has no judicial knowledge oi 
their law. For how can they have it ? for their rj)irlnii!! laws arc 
continuallv altered bv conftitutions, as the coniiurn I^vv i.»bYriii- 
tutes. And how can this court know every r/.n-lirr.tian ? It is 
not pofiible. They can have no judici?! kno\\l<:lv?;e of i*ny thinj 
contrary to the agreement of the parti'.*s. An*! ilic tru^h in our 
cafe is, that the defendant actually plead."* this iiiatttr, and pro- 
duced his proofs, and they were not fuHicient to prove his alle- 
gations: if then this allegation be not allowed, gieat mifchief and 
inconveniency will enfue, and the fpiritual court cannot determine 
any matter. For if I am fued in the fpiritual court, and I plead 
matter of bar, or difcharge, or proceed to proof of it, but my 
proofs fail, whereupon fentence is given againfl me for default of 
them ; and I afterwards come here or to the common pleas, (but 
more efpecially here, for it appears by the books that the common 
pleas cannot grant a prohibition, but where the matter which ta in 
fuit in the fpiritual court is depending in fuit before them ; whereas 
this court can grant a prohibition in any cafe), and I furmife, that 
J offered fuch matter in the fpiritual court, and they refufcd mjr 
plea, or that I had but one witnefs to prove it ; if then this fur- 
mife be not traverfable, I compel the other party to take iffue with 
me here, and the matter (hall be tried here again. 1 know the 
whole matter, and all that he can allege in the fpiritual court, and 
♦ Tbe paf- now* which is a great inconveniency, 

Sfnd*ii!**ihe '^^ intolerable mifchief, charge, and delay, to the party. In i R. 
manufcripr, j, 4, Hujfey held, that if the original fuit ought to begin in the 
this part fpiritual court, and be there begun ; though a thing which is tria- 
Jbic^ '^*" ble by our law fliould afterwards come in iffue, yet it (hall be 
tried by their law. But, if fuch fuggeflions as thefe arc fuffered 
to pafs without any check or controul, they will never try a thing 
triable by the common law, nor a thing triable by their own law ; 
but when the defendants have pleaded in the fpiritual court, they 
will come here, and furmife that they oflFercd fuch matter in the 
fpiritual court, which that court would not admit, and then they 

will 
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mil try ic here. So that the admiffion of thefe falie rurmircs will 1596. 

be the utter fubverfion of all law and praQice. 

But it will be farther objcQed, that this is but a furmife con<«> 
tained in the declarat!on» and furraifes are not traverfable. I muft 
agree that furmifes of themfelves are not traverfable ; but then 
this is not a mere furmife ; for every matter alleged in the declaration 
is not a furmife ; for there is matter in h& alleged in it, as well as 
furmife. As in a formedon, the gift is traverfable, for that is al- 
leged in fad, but the deforcement is furmifed. The furmife is 
always the point of the writ, and that cannot be travcrfed ; but ail 
other matters' alleged in the declaration are traverfable. The point 
of the writ in our cafe is, that be fued co/i/ra prohilitionim regiam^ 
and that, it is true, is not traverfable. So in Pell and Sanderf9rC% 
cafe in the id of EUz. it is faid, that the defendant ought to de^ 
fend the contempt, but (hall not traverfe it. But this matter of 
the refufai of the plea is a thing alleged in fad, and not a fuimifc, 
and fo we are not within the rule. Bur, if it be a furmife, yet in 
this cafe it is traverfable ; for this is a caufe which oufts another 
court of their jurifdidion, which is prejudicial to that other courts 
and therefore traverfable; as in I2 //. 4. 13. 17. and 13 H. 4. 
14. this difference is agreed ; that if a man remove a plea out of 
any court, which is not the king's court, for a certain caufe, fuch 
caufe is- 1 raver fable : but, if' it be out of one of the king's courts, 
it is otherwife ; for both being the king's courts, no prejudice is 
done to any other perfon by it, as it is where it is removed from 
the court of a fl ranger. In this cafe, the court to which the pro* 
hibition is to go is the ecclefiallical court, which will be preju- 
diced ; fo that the matter of the furmife is traverfable. In 34 H* 
6. 15. if a man fue one in the common pleas, and he pray his 
privilege of the exchequer, for that he is a fervant to one of the 
officers there, and attendant upon him in his office, this is tra- 
verfable ; for it may be faid, that he is the officer's hufbandry 
fervant in the country, fFithout this^ that he is attendant upon 
him in his office, which is a good plea. 

It may then be obje£led, that the pradice of this court is quite 
contrary, and that no fuch traverfe has ever been feen here. But 
that is not fo, for feveral cafes have been refolved here upon 
that point. The firft cafe was that of Eaton and Morris^ P. 
30 Ellz. where the plaintiff fued out a prohibition and alleged, that 
the defendant, as patfon of D. had fued him in the fpiritual court 
for tithes, and that he had there pleaded, that the defendant had 

not 
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1596. not read the articles according to the fiatote of 13 ££&• and lb ini 
" ipfof ado depiivcdf and that the fpirittial judge had refufed toadmH 

that plea ; upon which it was robved on the other fide that a pro- ' 
hibittoii would not lie upon this, for it was pleadable id the fpim 
tual court : and it was alleged, that it was &}fe, and ofed only for 
delay, upon which the court advifed the defendant in the prohiti^ 
tjon to traverfe it : and hy that adrice the defendant pleaded, tbl 
the fpiritoal judge did not wholly refbfe to allow the jdea, tiiiki 
pmiiJeJuperfatriaM. The platntiflF demurred to this plea, and-il 
was adjudged to he no plea, as it was pleaded, for this iffoe cooU 
not be tried, no place being alleged where the court was Vafii 
For it is not neceflary lo allege it in the declaration, becanfe thai 
contains divers iflbable matters, and it is not the praftice to alkgi 
' k there. But, when one of two things is traTer&d, the plice 
fiall be fliewn in the replication, which might wdl have been hat^ 
if lie had taken hb traverfe with an «^/fpM^ bn \ but, when he %# 
fmd /i$m fatihu retufavit^ it de bocfmdi Je Juftr fairiam^ he las 
lopped the plaintiff, fo that he camiot come with Us lepKcatioD td 
Ihcw the place ; and for that reafon the plea is ill. Befides, what 
be lays 110s fimims ricufmni^ this makes the iffue uncertain and pRg* 
Bant* And for thefe caufes the plea was ruled to be bad ; thoo^ 
it was boMeo, that it was traverlable if well pleaded. In Tn 
30 ££z. there was the cafe of Aftol and fFigtn^ where these via 
the like furmife, tliat he had pleaded that the parfon had not lead 
the articles, and that that plea was refufed in the Ipiritual coyit} 
and the court being informed that this was falfe, they advifed tta 
defendant to traverfe it ; and it was urged by Cokt^ that this vii 
not traverfable ; but notwithllanding thar^ the opinion of the coQit 
was, that it might be traverfed. And fo they advifed Mr. Lewkmti 
So in HU. 31 EL a prohibition was brought here upon the feme 
formife again, and the cafe was moved by Ltwist who informed 
the court that it was brought Iblcly for delay, and that the fnrmils 
was falfe I and the whole court advifed him to traverfe the oBa ol 
refulal. In many other cafes I have known this debated for di( 
king,, and afrreed that the furmife was traverfable. The cafe of 
Fm/ttr aed tFhipdn was moved by Mr. Attorney, that if a prohi^ 
bttion be fued here, and it be furmifed that the plaintiff pleaded 
fuch a matter in the fpiritual court, and ofeed one witneis to 
prove it, and the fpiritual judge would not admit it, if the defend* 
ant will plead, that he offered two witnefles in the fpiritual coot 
to prove It, aij^t h^ that he offered only one \ Mr. Attoraejr in* 

fifled. 
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iftedf that this was not a good plea ; but all the court held it to ico6. 
e a good plea ; wherefore the furmife is traverlaUc* In M. 3a 



ic 33 Eli%* there was the cafe of Bennet v. Shortwrighi^ parfon of ^•^- ^• 
Hatcbiifg^ who had libelled in the fpiritual court for tithes of com : 2 Leo*, 
be defendant fued out a prohibition, and fonnifed that in that '^'' 
tarifli they had immemoriaily ufed to pay the tenth (heaf in fatiC- 
iS6on of all tithes of corn ; and in thofe years in which the fub-^ 
raAion was fuppofed, he had fevered it from the nine parts, and 
he parfon had taken it ; and he alleged, that be had offered this 
Jea in the fpiritual court, and they had refufed it. Gpdfrtj moved, 
hat a prohibition would not lie in this cafe, inafmuch as here was 
10 m9iut decimandiy but it was only for tithes in fpecie ; fo that it 
s confeSed that the plaintiff has caofe of fnit in the ipiritual' court, 
lot the court held the fuggeftion to be good ) for if a pari(hioner 
et out his tithes, but the parfon will not take them, or they arc 
leltroyed by cattle, he (hall not have the tithes again f and if the 
(nritual court will not admit fuch a plea, a prohibition lies. G^d-^ 
^rif then faid, that he would take iffue that the fpiritual judge did 
x>t difallow it ; and the court faidy that be might do fo. In H. 
13 £/fz. a prohibition was fued oat to the admiralty court upon a 
Ut there on a bond, furmifing that it was executed in England, 
md not beyond the fea* Therw, it was agreed, that if the bond be 
szecuted upon land, the fuit (hould be at common law ; but, if it ^ 
nt executed beyond tlie fea, the party has his ele£lion to fue in the 
idminilty court, or in this court \ and that for this reafon, that ic 
TOBf be, that all his witnefles whom he has to prove the bond are 
rfyroad, fo that he cannot have any benefit from it here \ but in the 
nvil law he may hi (his cafe, if the truth be that the bond was exe- 
nited abroad, and that hb witnefles are there. If then he fues in 
che admirahy tourt, and the defendant furmifes that the bond was 
mecuted here upon land iii order to have a prohibition, and thiar 
brmife ea^inot be traverfed^ it will take away the whole benefit of 
bi» bond. And fo all thefe mifchiefs, and many more, which the' 
MKkritanding of the court will imagine, will enfue upon this, if 
diefe falfe furmifes are not to be traverfed. 

As to the fecond point, v\%. the prefcriplion that the bifiiop, ami 
his predeceflbrs, for themfelves, farmers, and tenants for years or aff 
Will, have holden and enjoyed the faid lands privileged and freed* 
fkt>m the payment of ail tithes renewing and coming of or upon 
tlie (aid lands,: it is not good ; for it is a prefcription in nm Jkd^ 
mmdo^ which cannot bcr In h? 8 £. 4^ S4. Ch^ki puts this go* 

ncrally 
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1506. nerally without exception, that a man may prefcribe in mpi^Aci" 
■ mandif but not in non decimahdo. The reafon is, that at firfl, par- 

fonages confided folely of tithes, and To feveral do now ; but by tlie 
bounty of good men they were afterwards endowed with glebe : 
if then men might prefcribe in non decimando^ the fucceflbri would 
have nothing to live upon in a little time. However, a diflerence 
has been taken between a lay/nan and a fpiritual man : a fpiritu^I 
man may prefcribe in non decimando \ and the reafon is, that this is 
no prejudice to the church, for the church will dill have the titbc. 
But, if a layman were to keep the tithe, then that would be a pre- 
judice to the church. According to this it was ruled in this court 
Snpra i6j. HiU 33 Eltz. between JVickham^ HJhop of Lincoln^ and Coiper. 
Cooper fued the bifhop in the fpiritual court for tithes, and the 
bifhop fued out a prohibition, and furmifcd, that he and his prcdr- 
ceffors were ftifed of the lands of which the tithes were demanded, 
and that when they were in their pofleffion they had holden them 
difcharged of tithes ; and he (hewed, that in the time of £. 6. 
the lands were granted to the doke of Somcrjet^ and that they 
afterwards came back again to the bifhoprick. In this cafe there 
was great debate if this prefcription were good, and yet it vat 
fpecial only, to hold the lands difcharged, whild thcywere in their 
own pofleflion. But the prefcription was holden to be good; for 
it was faid, that tithes are fpiritual things of which a fpiritual per- 
fon may prefcribe to be difcharged, though a temporal perfon can- 
not. But in the prefent cafe the prefcription goes farther ; for here it 
is for himfelf, his farmers and tenants for years or at will ; and it 
fcems to me, that this cannot be good for his tenants for years or 
at will, for they are not fpiritual perfons. Bcfides, this is an* 
nexed to the perfon of the bifhop, and not to the lands, fo that 
the leflces cannot partake of it ; for of a privilege annexed to the 
perfon of a man no one elfe can have the benefit. And therefore 
in 30 //. 8. if a parfon make a feoffment of the glebe, the feoflec 
Ihall pay the tithes of it to the feoffor, for he does not partake of 
the privilege annexed to the pe/fon. And it was fo adjudged ifl 
Supra fCi. this court, M. 31 £!f 32 £//z. between Perkins and Hinde. If* 
parfon leafc his glebe, rendering a fmall rent,* he fhall have the 
tithes : bur, if a great rent be referved, nearly to the amount of 



* Thii cafe is not correctly Aated by Mr. Wahtr, The judgenKnt of the coari W** 
not (ovtined by tbc reafon here given. Vidt Jv£ra 262. 
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tlic ^alue of the land, he Ihall not have the tithes : for it (hall be 159^* 
intended that this rent was rcfcrved as well for the tithes, as for " 

the lands. It will be a hard matter to make this a good prefcrip. 
tion as it is laid. It is not good, as it feems to me, becaiife the ' 
prefcription is in tenants for years and at will, viz. that by him* 
felFand his farmers he has holden the lands difcharged, which can- 
not be good, as in Chaivorih* s cafe in 9 H, 6. 62. where in tref- 
pafs the defendants pleaded, that the prior of St. John of 'JeruJaUm 
was feifed of fuch a manor, and that he and his prcdeceffors, and 
all their tenants at will of the faid manor had had common 
of turbary in the place where, lie. and that they as fuch 
tenants at will of the faid manor» ^c. And by the whole 
court, Clearly this is not good, for tenants at will cannot pre« 
fcribe in this manner ; for they ought to fay, that the lord of the 
manor of £• hath had common for himfelf and his tenants at will. 
And fo is II //. 7. 6. Then here he lays the ufage for his te- 
nants at will, which is juft as if he had prefcribed that he and his 
tenants had holden the lands difcharged. But, if he had pre* 
fcribed for himfelf and his tenants, the nature of the thing would < 
fbew that that could not be t for he could not have the land dif- 
charged for him and his tenants, becaufe tithes are not parcel ot the 
land, and a thing ifluing out of the land, but they are a collateral 
profit, to be taken upon the land. ^This appears by the cafe of Supra 164. 
Shtrwoad and jyinchcomhe in 34- isT 35 Ellz. where a man prefcribed 
to have tithes as parcel of a manor : for by Popham^ nothing can 
be parcel of a manor but what is part of the land, or ilFuing out 
of the land \ and tithes are but collateral things to be taken upon the 
land. That is the reafon too of 30 //. 8. that if a parfon make ^ 
feoffment of his glebe, or purchafe land within his parifh, and make 
a feoffment of that land, he (hall never thelefs have tithes from his 
feoffee ; the tithes are not extinguifhed, becaufe they are not things 
iffuing out of the land* So in Hindi and Perkim it was agreed, supia 161. 
that if a parfon releafe to his parifhloners all his right in the land, 
yet this does not cxtinguifh his tithes, for they are not iffuing out 
of the land. Then if they are not ifluing out of the land, when 
he (nakes a Icafe for years, he is not chargeable by any means with 
them ; therefore he cannot have a difcharge for himfelf and his te- 
nants for years, i^c. for his eflate was never charged. 

But this prefcription is not good for another reafon : for he 
prefcribes that Stephen^ and all his prcdeceffors bilhops of ff^in-^ 
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X596. chejlir for fhc time being, feifed of the aforef^id manor, but dew 

not allege that any one of them was aflually fcifcd. This therefore 

cannot be good, for here is no ground for the prefcription. Br, 
lit. Prefaiptlon^ loo, Ihews the differenced between a cuflom and a 
prefcription ; the .one goes with the land, the other with the per- 
j'on, which pcrfon ought to be able to prefcribc, aliter nil valit. 
So, where one alltrges a cuflom in a vill, he ought to fay that the 
vill is an ancient vill, othe rwife it is not good. It was adjudged to 
this effcft in IJeham^s cafe, in 6 E, 6. where, in trefpafs for break- 
ing the plaint UPs park, called, Cifc. and treading down his graft 
with hogs, and cutting if, the defendant pleaded, that Sir John 
Arundel was fciftd of the faid park, and granted to him the office 
of of the faid park from time irome* 

morial, had ufed to have common of paflurc for all their cattle in 
the faid park, and when the grafs was grown, to cut it and make 
it into hay, and fo juflified the trefpafs \ it was holden, that this 
plea was not good, for that this could not be an ancient park \ 
and further it is not alleged before the prefcription that he was 
feifcd, and fo he docs not enable himfclf to prcfcribe. In 35 and 
36 EHzs there was one Clarke's cafe at St. Albans, He was fucd 
for the tithes of 16 acres of wood, and furmifed in a prohibition 
that thcfe 16 acres were parcel of fuch a park, and that he and all 
thofe whofe eflate he had, had uftd to pay 4d. for every acre of 
wood; but he did not allege, that he was feifcd of the paik, and 
for that rcafon the prefcription was held not to be good. So here, 
when he fays that Stephen and all his predeceffors feifed of the faid 
manor have been difchargcd, and does not flatc that Stephen was 
feifed, this is not good. For every prefcription ought to be certain. 
Indeed it may be certain, though the exprcflion (hould be other- 
wife llian that he was feifed. As if the words were part in the 
ablative cafe abfolute, as in Adams and cafe, where an 

ejcclment v.'as brought for entering into a houfe and 100 acres of 
land, and it was ftated that the prior of M, was feifed of the land 
and demifcd it to Roger JVikoch for years ; the reverfion being in 
the prior, he leafed it to the plaintiff by the name of his brother of 
5. with all lands thereto belonging, then in the tenure of Roger 
inicocks^ for 60 years after the determination of the faid term to 
fVilcocJ:: : exception was taken, that there was no averment that 
the land was in the tenure of fVikoeh ; but the court over-ruled 
the objeflion, and faid, that thofe words bcii^ part abfolute in the 
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Cafe, were a fufficient averment. But here it is not fo, but . | ^gg^ 
amounts to no more> than that all his predecefTors were feifed ; . 
which would not be fufficient. 

This prefcription docs not extend to difcharge the plaintiff ot 
the tithe ol lamb and wool ; for it is, that they hold the lands dif- 
charged of all tithes, which mud be underftood to be the tithes of 
thofc things which come immediately from the land, as hay, grain, 
and fruit, and not of the cattle upon the land, with the wool of 
thofe animals. For prefcriptions (hall be taken {lri£)ly. In 5 E.4.,12. 
if a man prefcribe for himfelf and his tenants at will, that will not 
ferve for copyholders, and yet they are but tenants at will. In 9 
£L it was holden in a cafe between Rujh and Berrtngtsn^ where a 
man prefcribed to have common of cflovers, as belonging to a 
houfe^ that this (hould not extend to houfe-bote and plough* bote, 
but only to wood to burn in the houfe. So here this prefcription 
fhall not extend to (heep, £5fr. 

Cokty the queen's attorney. — There are two points ; the fir ft, 
vrhcther the prefcription be good : and the other, whether the tra- 
verfe be gocd. I argue that the prefcription is good ; and we are 
fo inquire who was capable of tithes in pernancy at comir.oii law, 
and who was capable of a difcharge from them, and in what man- 
ner they could be had in pernancy, and how there could be a dif- 
charge of them at common law or afterwards by any means. As 
to the firft, I hold that no perfons but fpiritual pcrfons were capa- 
ble of tithes in pernancy, for none but fpiritual perfons could take 
tithes*. For the men of the church v/ere like the apoftlcs, who 
bad no certain livelihood, but depended upon the devotion of the 
people to give what they pleafed and to whom they pleafed. As 
Parn. fays in 7 E. 3, 5. before a conllitution then lately made by 
the pope, a patron might give to any parfon of any parlih he 
pleafed. But men were more careful to give their tithes at that 
time than they are now, and the church had its . You 

may fee in the time of fViUiam the Conqueror the care that was 
taken touching thefe things, de omni annona Jua decima garba 
infimul de omnibm rebus quas dederit Deus tucc decima reddendo Junt. 



* Tl»e marfufcript is here imperfcif>, and two or three pafTa^s fccm lo be huddled 
together in one rentence. The council of Lattrun is dated to have been under the em- 
peror Di^elefian, The omiiTion might hive beeirfuppUed, if the p?fl)igcs had (evened to 
be of fufficient importance ; fvr my lord Cokt, in his report^ has put tUcm in the mouth 
of the court 
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1596. And I have heard Dr. Andrews fay, that ibis was their tenure of 
~ God ; and x i Ajf. 29. no man can fuc for tithes but only a rpiritual 

perfon ; and by 22 AJf, 157. the parfon of each parifli (ball hare 
the tithes ; and if they are not within any parifli, then the king 
Ihall have them \ for he is capable of tithes in pernancy, becanie 
be nperfona mixta. And in 44. E. 3. 5; in an aifize for tithes be- 
fore LodloWf he faid, that in former times every man might^grant 
his tithes to what church he would ; fo that it mud be always 1 
fpiritual perfon who had them by way of pernancy. And to die- 
fame purpofe is 10 //. 7. 13. It was taken to be a damnable thing 
that a layman fhould have tithes. But there is a difference between 
a common perfon and the fervant of a parfon. By 33 //. 6. tk 
leffee of a parfon (hall have tithes ; and he (ha)l fue for them in 
the temporal court. Indeed 35 f^. 6. and 40 E. 3. 28. in fuits 
between the vicar and the parfon, the fpiritual court (hall bavejtt- 
lifdiftion : but 45 £*. 3. 17. if the right to tithes come in queflion 
between the farmer of a parfon and a laymian, the trial (ball be at 
common law and not in the fpiritual court. It appears therefise 
that the farmer of a parfon might have had tithes in pernancy; snl 
now the (latute of 31 and 32 H. 8. gives laymen a remedy ibr 
them in the fpiritual court. For before this (latute, a layman cooU 
not have tithes in pernancy, becaufe he had no remedy for them : 
but any layman was capable of being difcharged of tithes, becasle 
there he was not put to any a£lion for them. In 8 E, 4. 13. t 
layman prefcribed to be difcharged of tithes, under a coropofiiion 
with a predecefTor of the parfon and the ordinary, who granted 
that he and his afTigns (hould be difcharged ; and th^ difcharge wai 
holden good for him and his affigns. So F. N. B. 4.1 G. Ani 
in the Regijier 38 b. there is an inRance of fuch a compofitioa 
with the affent of the bifhop as patron and ordinary. It follows 
therefore that a lay perfon might be difcharged of tithes at commoo 
law, though he was not capable of them in pernancy, having. 80 
remedy to recover them ; and it is all one not to have the tmp| 
and to have no m^ans of getting at it., But now the (faKoifK 
32//. 8. c. 7. gives a layman a remedy to recover thd*ffiil*i 
which he is capable of taking. If then be is capable of CakiDg 
them in pernancy, let us fee how this right to them in pernsBCf 
arifes. This mud be either by compolition, or by grant, or h/ 
prefcription ; and fo of difcharges of the payment of tithes. But 
we muft give a remedy in this court to the party who has fuch £f- 
charge \ for if he his no remedy here, he will be wiAout ranedjr. 

Foe 
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For in this point we a6l quite contrary to the civilians; they will itQ6 
not allow any difcharg^e of tithes, becaufe, they fay, that titliet are ,_ it 

due to the church y^r^ divlno^ and therefore the perfon being lay, 
and tithes fpintualy they will not admit any plea in dlfcharge of 
chem. A layman of himfelf cannot originally be diHcharged of 
the payment of tithes by prefcriptlon, but the prefcription mud 
firft fettle in a perfon who can prefcribe in difcharge of them ; for 
if it do not firft fettle hi fuch a perfon, no benefit can arife from 
it to any one. But, if the prefcription of difcharge be once fettled 
io any one who is capable of prefcribing, if he transfers it to ano- 
ther, that other (hall uke advantage of it. And for this I rely 
upon the words of the fiatiite of 32 H. 8. c. 7. that ^< no perfon 
•* orperfons fhall he fued or otherwtfe compelled to yields ghsj or pay 
•• any manner of tithes for any manors^ lands^ tenements^ or heredita* 
*• mmt$^ which by the laws andjlatutes of this realm are dijcharged 
*• tfr not chargeable with any fuch tithes.** So that it appears by 
the very words of the ftatute, that the law allows a dlfchargo 
of tithes, and for that reafon the flatute provides a remedy. 
And as the civilians will not allow this, it is reafonable 
that we (hould give a remedy here. As to the other mode of 
difcharge by grant or compofition, I rely upon F. N. B. and the 
Regtfter ; for where it was granted to A, with the confent of the 
patron and ordinary, that he (hould be difcharged : there, if he af- 
Cgned to B. B. (hould enjoy this difcharge. If then a difcharge 
be fettled in a man by' grant or compofition, and his aflfignee (hall 
take advantage of it, fo it (hall be here with the lefTee of the 
bilhop. For in this cafe the bi(hop has made a leafe for years, and 
the prefcription firft fettled in the bifliop, who is capable of pre-» 
fcribing to be difcharged : and this difcharge runs with the land ; 
and the very words of the ftat. of 2 £, 6. c. 10. § 4. provide, 
** that no perfon (hall be fued or otherwife compelled to yield, 
** give, or pay any manner of tithes for any manors, lands, tene- 
^* ments, or hereditaments, which by the laws and ftatutes of this 
^ realm, or by any privilege, or prefcription, are not chargeable 
M with the payment of any fuch tithes, or that be difcharged by 
*< any compofition real.** The ftatute therefore allows a difcharge 
of tithes in the land, and the difcharge to follow the land, if the 
difcharge has had a legal commencement. Here the difcharge had 
fuch commencement ; it firft fettled in the bi(hop, and fo runs 
to his Ittke. And there are feveral manners of difcharge, as ap« 
io 10 Eliz* Dy. 277 b. where it is faid that the Templars, 
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1596. Hprpitallers, and Ciflercians, had a privilege from Rome, quiinsn 
• tenentur fohere Jecimas pradiorum fuorum qua profriis manibus out 

Jumptlbus excolunt^ but that their farmers (hould pay tithes. In Kntght 
and Spencer's cafe, unity of pofiTciTion was held a fuflicient difcharge 
from the payment of tithes, and that this might ferve for their farmers; 
as appears by the cafe of the templars, who were difcharged of the 
tithes of thofe lands, quaspropriis manibus aut fumphbus ixcolmt \ 
and no doubt but that if it had I)een general for them and their 
farmers, it had been good. And here we are juft in the cafe of 
fuch a prefcription. For this I refer to a cafe in 18 Ellz, J)j, 349 
Supra. 136. ^» I^ ^s the cafe of the parfonage of Pcykirke and Elmeton juxta 
Peterborough \ where the dean of Peterborough prcfcribed that no 
tithes were ever paid in the manor in queflion by the farmers by 
leafe or at will, except wool and lamb ; and the parfon libelled 
again ft one of the farmers for tithe of hay and grain, a prohi* 
bition was granted. And this in e(Fc£i is our cafe ; for theleflre 
was difcharged by the prefcription in the parfon for himfelf an^ 
his farmers. It was agreed in the 28 EUz, in the cafe of th^ btp>of 
of Winchijler and the parfon of Buckdcn^ that the bilhop might pre— 
fcribe to be difcharged of tithes ; for he who may have tithes paid 
to him, may prefcribc to be difcharged of tiiem. But there irx-* 
deed there was no leflee. But in 34 and 35 KnightUfs cafe^ 
commonly called the Caff de Ratione^ it was agreed, th^t if a par- 
fon has been parfon imparfonee lime out of memory, fo that rt^ 
one can tell, he by this prefcription may be difcharged ; but, if Kc 
makes a leafe, his ieffee (hall pay tithes : but, if he prcfcribes tii^t 
be and his leifees may retain, then he and his leflecs fhall bedlf' 
charged by way of retainer. There was a cafe between 
and GrevcIIy which was like the prefcnt cafe, and the defendari^ 
pleaded the fame plea ; and in that cafe by order of the ecu Tt 
ilTue was taken, whether the Ieffee had paid tithes or not; {cJt 
if he had not paid them before, he (liould be difcharged ; and 
there the freehold was out of the fpiritual perfon who prt' 
fcribed. But here the freehold is remaining in the bifhop, aad 
therefore his Ieffee fhall be privileged from the payment of tilhcSt 
And fo upon that point I pray a prohibition. 

As to the point of the travcrfe it feems to me, that the rcfufal is 
not material, and therefore not traverfable. And as this feems to 
be plain, I will be fhort upon it. It has been often ruled. There 
is the cafe of Eaton and Morris^ M. *^\ W 32 Ellz. where, upon a 
fuit for tithes in the fpiiitual court, the defendant fued a prohibition^ 

and 
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axd furmifed, tluit the parfon who had libelled agaiiift him in th« 1596- 

fpiritual court for the tithes had not read the articles according to ' 

the ftat. of 13 Eliz. and fo was not parfon to demand the tithes, 

and that he offered this plea to the fpiritual court ; and they refufed 

it i the defendant in prohibition faid, that they accepted the plea 

in the fpiritual court abfque hoc that they refufed to allow the 

plea ; and upon that they joined in demurrer ; and it was ruled, 

that the prohibition (liould (land. And there one rcafon for not 

granting a confulcation was, that no place of the refufal was (hewn, 

and therefore they could not try it. But the whole court upon the 

other point faid, that notwithflahding this coufultation was granted, 

becaufe the refufal was traverfable in this cafe, yet they agreed, 

that if he had prefcribed in modo decimandi^ or to be difcharged of 

tithes, the refufal would then not have been traverfable, bccaufc 

the fpiritual court will not allow any pleas in difcharge in fuch 

cafes ; for they fay there it is jus indelibili et mn jus divinum ; 

but they will allow difcharges which the flatutes make. And fo 

C^ib concluded with declaring that the refufal is not traverfable. 

Gawdy. You have cited the cafe of P^;i/>i and Elmeton to 
ihew that the leifee (hall be difcharged : it is a good cafe, and it 
proves diredly that the leiTce of a parfon may be difcharged of 
tithes by prefcription in the parfon. Then as to the traverfe, I 
hold that the refufal is not traverfable, becaufe it is but matter oC 
furmife, and not the fubflance of the a£lion* And for this 1 refer to 
the cafe of ff'imbijb and Pf^illoughby in the Commentaries^ 76. where 
upon a furmife the plaintiff had the writ dire£ied to the coroners ; 
and the whole court agreed that he might in an aflifc, becaufe the 
aflife is the fpeeilieil remaly that can be, the jury coming at the firft 
day^ and therefore is to be favoured. But the rcafon why I cite 
this cafe is, that tlie party is not at any mifchief, for the other 
party has no remedy for this, it being but matter of furmife, 
and not of fubdance, and therefore not traverfable. So here, 
though the allegation of refufal were true, we could not grant 
a prohibition upon it ; but we grant the prohibition upon the 
body of the matter, whether the difcharge be good, and the 
furmife is but matter of form, and fo not traverfable, any more 
than in a writ of cofwage the conveyance of the pedigree is tra- 
verfable, becaufe not matter of fubflance. For in all a6)ions the 
fubflance of the aQion is traverfable, and not that which is but 
mere form and matter of courfe. As in an aflion of trover and 
converfion, the converfion is not traverfable, for that is not the 
C^ufe of adion (j), but the defendant ought to plead not guilty. So (^) Qiii 

N 4 here, 
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1596. here, the refufal is not the fubftance of bis complaint, but the dSf* 
— charge is the fubftance ai\d groun4 of the prohibition ; and becaiife 

the fpiritual cimrts will not allow of any difcharge, we are there* 
fore ufed to grant a prohibition. I hold therefore the difcharge to 
be good, and that the lefTee may well take advantage of the pre* 
fcription. 

Fenner agreed with Gawdy, that the prohibition lay in this 
cafe, and that the refufal is not the caufe of the prohibition ;■ for 
even if the fpiritual court were to accept the plea, we (hould gnat 
a prohibition, if the matter did not lie within their conufanoe, or 
if the party could not have right done to him there* And fo if a 
party can (hew fuf&cient matter for ^ prohibition, we are not to 
vrait their leifure to fee whether they will receive his plea or not* 
In this opinion PoPH Ai^ concurred ; and they all agreed, that the 
prefcription was good for the leffee for years, and that he mipht 
well enough take the benefit of the difcharge. 

At another day the cafe was moved again by TanfieU^ w|io 
argued for a confultation, and faid that Mr. Attorney had always 
Dated the cafe to be, that the hi (hop and all his predeceifors had 
holden the land difcharged of tithes^ but that the pleadings were 
pot fo ; fqr it appears by them that the bi(hop had the redory u 
well as the land, and th^t he and all his predeceifors by themfelvei^ 
their farmers and tenants at will, had holden the land difcharged and 
privileged from the payment of tithes ; and that would make a 
great difference, as it feemed to him : for he agreed that where the 
land is difcharged of tithes by composition real, the leflces and far* 
xners (hall bold it difcharged ; but where the difc^iarge is only from 
the payment of tithes by unity of pofTedion in the hands of one who 
is capable of prefcribing in mn dtcimandoy when the land goes cot 
of thofe hands it Ihall pay tithes, and the privilege will not chajjige 
with the land, for that would be to make a prefcription in non it* 
cimando in a layman, which cannot be. And he put a cafe which 
was in the exchequer chamber by EngVtjb bill in the 31/? of ESii* 
The queen had lands in her hands : it was hc^Iden by all, that 0><^ 
(hould not pay tithes. The queen m^de ji leafe for years : it was 
much quefttoned, whether the leGTee Ihould pay tithes ; and a cde 
was drawn, and the opinion of the juftices was delivered ; and at 
length, after great advice, it was refolved, that the leffee (hould 
pay tithes, and (b it was decreed. And he faid, that he copld not 
fee any difference between the cafes ; for the bilhop having pnTi* 
lege in non decimando only by r^afon of bis perfon, Coitid npt t^(- 
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Icr that privilege to another. Popham faid to Fenner, that iKq6. 
the cafe certainly was fo ; but they all faid that ^there was a great " 

difference between the cafes, for that the queen is only privileged 
by reafon of her perfon. 

Popham. It was formerly lawful for a man to pay bis tithes 
to whom be pleafed, provided he were a fpiritual perfon : for the 
fame reafon a fpiritual perfon may retain his tithes, and not pay 
them at all, and then the parfon has no intereft in them. 

Tan FIELD. It appears in our cafe, that the biOiop has the 
leStory and the land, and this is manifeAly the ground of the dif. 
charge. 

Gawdy. Do you fav ration £ inde he was difcharged? 

Tanfield. No. — Whereupon the court agreed, that ihe pro- 
hibition (houid (land, and that no confultation (ho^Id be awarded 
upon both points. 

[Herefollnvs Lord Cokeys Ripcrt.'] 

In this cafe three points were moved: i. Whether the faid 
prcfcription tor difcharge of tithes was good or not.^ 2. Whether 
the plaintiff, being a layman, fliould take benefit thereof* 
3* Whether the faid traverfe was good nor no. And as to the 
lirft point, three things were confidered: i. Who were by the 
common law capable of tithes in pernancy, and who not. 2. Who 
WIS capable of a difcharge of tithes at the common law, and who 
not. 3. How he who was capable of a difcharge, might be 
£fcharged of tithes, Jciin either by prcfcription, or by compofi- 
tioiit kic. 

As to the firft it was refolved, that none by the common law had 
capacity to take tithes, but only fpiritual perfons, or a mixt perfon, 
pud regularly no mere layman .was at the common law capable of 
tbem, unlefs in fpecial cafes ; for no layman but in fpecial cafes 
could fue for th^m at the common law in the fpiritual court, fcii. 
for the fubtradion of them. See the books in 7 -£• 3* 5. 11 Affi 
9. 44. E. 3. 5. b. 10 //. 7. i8. a. and 7 E, 6. Dyer 84. and the 
books in 43 E. 3. 34. a. and 44 E* 3. 39. a. b. that a farmer of 
a parfon may fue for tithes ; but it appears that fuch farmer was a 
^iritual man, as vicar, k^c. And fo it was faid by fome are aU 
the other books in 31 H. 6. ii. a. 35 H. 6. 39. a. b. 2 E. 4. 15. 
n. i. 6 E. 3. 4. a, bi 12 H. 7. 24. b. (in which in truth there are 
but opinions) 10 be intended : and if the common law had gene- 
lally enabled a. layman to be capable of tithes, the common law 
ivoisid have given him remedy for the ^overy of them ; but regu- 
^y a IsiymaQ hud no remedy for the fvibftraflion of tithes, till the 

7 ft'atuie 
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1596/ flatutc of 32 H. 8. c. 7, But fee 22y^ 75. that the king wi» 
■ capable of tithes at the common law, for he was ftrfma mixta^ and 

his patentee alfo by his prerogative, as it there appears. 

As to the fecond point it was refolved, that a mere layman who 
was not capable of tithes in pernancy, was not with (landing capable 
of a difchargc of tithes at the common law in his own land, as 
well as a fpiritual man ; for by the common law, the parfon, pa- 
tron, and ordinary might have difcharged a parifhioner of tithes irt 
his land, Wc. or the parifhioner might have given part of his land 
to the parfon fur a difcharge of tithes in the refidue. And for 
proof thereof fee the book in 8 E. 4. 14. a, b. and Regtfter 38. 
where it appears that a layman might be difcharged of tithes at the 
common law \ but a layman might be difcharged of tithes at the 
common law by grant, or compofition, as it appears in the faid 
books, but not by prefcription to be difcharged of tithes; for it is 
commonly faid in our books, tbat he may prefcribe in modo deci-^ 
mandi^ but not in mn decimatido^ and the reafon thereof is, bccaafe 
he is not* but in fpecial cafes, capable of tithes at the common 
law, and therefore without fpecial matter (hewed, it Ihall not be 
intended that he hath any lawful difcharge. And for this reafon^ 
in favour of holy church, although it might have a lawful begin- 
ning, the law will not fuffer fuch prefcription in this cafe, to put 
it to the trial of laymen, who will rather drain their confciences 
for their private benefit, than yield to the church the duties which 
belong to it. And the law had great policy therein, for tlie decay of 
the revenues of men of holy church, in the end, will be the over- 
throw of the fervicc of God and of his religion. And therefore it is 
recorded in hiftory, that there were (amongft others) two grievow 
pcrfecutions, one under DiocUfian^ the other under Julian rimamed 
jlpoflata ; for it is recorded, that one of them intending to root 
out all the profefFors and preachers of the word of. God, sccidit emfies 
frejlytnosy but notwith{landing that, religion flouri(hed, {or/anguh 
viartyrum efl femen eccUJut ; and yet the fame was a fearful afli 
grievous pcrfecution : but the perfecution under the other wai 
more grievous and dangerous, becaufe (as the hiftory faith) iff* 
^ccidit prefoytcriumy for he robbed the church, and fpoiied fpiritual 
perfons of their revenues, and took all from them whereon thcf 
might live; and thereupon in (hort time did follow great ignorance 
of the true religion and fervice of God, and thereby great decay of 
the chriftian profeflTion ; for none will apply themfelves, or their 
fons, or any otlier whom ho hath in charge, to the fiudy of divinityt 

whea 
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ifhen they (hall have, after long and painful fludy, nothing to live 1596. 

iipou. And it was faid, that if a prefcription in non decimandQ ' ■ 

ih^uld he fuffered, the church would rather lofe than gain in thefe 

days. And for this reafon fuch prefcription was not allowable. 

But a fpiritual pcrfon who was capable of tithes at the common 

law in pernancy, may prefcribe to be difcharged of tithes generally ; 

for as he !nay prefcribe to have a portion of tithes in the land of 

another* fo he may prefcribe to difcliarge his own lands of tithes ; 

for i» i?5 commonly faid in our books, that before the council of 

LaUrafjy every man might have given his tithes to any ecclefiaftical 

pcrfon he would, and that appears by tlie books aforcfaid. And 

note, ir is recited by the llarute of 2 £. 6. cap. 13. that land may 

be dilcharacd of tithes by prefcription, but that cannot be in cafe 

of a lavman, er^Oy it ought to be in cafe of a fpiritual man. y!de 

10 Eliz. Dyer 277. The orders of the CiflercianSy Templars^ and 

Hofpitulariiy were difcharged oi i\xhf:% Jlib modojfciL quamfiiu propnls 

ftinihus excoluniur^ iffc. and iS £IJz. Dyer 340. And as to tlie 

fecond point, t';e fame dcpcndeth upon the firf}, for if the lands of 

*he bilhc'p were difchargt-d in his hands abfolutely by prefcription, 

'hen the demifing thereof to a layman, cannot make the fame 

chargeable wlncii were difcharged before; and in that it maybe 

?^ore.benefinal to ihe bi(hop, for in refpcft of that he might rc- 

Jcr^'C the gre.jter reiit, l^c. And as to the third point, it was rc- 

folvtdj that tiie traverfe was infuificient, for as it is faid In 8 E. 4. 

I4. a. the fpiritual court will not allow any plea in difcharge of 

tithes, and therefore the refufal in fuch cafe is not material, for 

the party may have a prohibition before any fuch plea pleaded by 

liim in difcharge of tithes, and therefore in fuch cafes the alle* 

gation of the refufal of the ecclefiaflical judge, are rather words of 

courfe than of eifedt and fubftance. But in fome cafes the refufal 

is travtrrable, as it was adjudged Af. 30 ^nd 31 Eltz. in this court, 

l)ctwcen Morris and Eaton^ where the cafe was, that Morris was 

fucd by Eaton in the fpiritual court for tithes ; Morris alleged 

there, that Eaton had not read the articles according to the flatute, 

and that the ecclef]a(lical judge refuftd to allow the fame ; and 

this refufal was iraverfable by the judgement of the court, for 

otherwife, upon fuch furmife, all matters might be prohibited in 

the fpiritual court, although the fpiritual judge do all that belong* 

cth to law and judice. And in the fame cafe, the party grieved 

niay have remedy by his appeal ; but in the other cafe of difcharge 

cf tithesi or dt medo decimandt\ the judgj^s of our law well know. 

that 
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ico6. th2Lt the ecclefiafiical judges will not allow fucb allegation, and To 
, is the diSerence. Note reader, a man may prefcribe, that he and 

all thofe wbofe eflate he hath in the manor of DaU in Dak a tm- 
pore cujuSf He. have paid to the parfon of DaU for the time bdng, 
a eertain penfion yearly, for maintenance of divine fervice there, 
in contenution of all tithes renewing or arifing within the iame 
manor : and further prefcribe, that he, and all thofe whofe elale 
be hath in the iaid manor, time out of mind, have ufed in itlpefi 
of the faid penGon fo paid the parfon, to have all the tithes accn* 
ing and arifing within the faid manor, or any part thereof, ^7. of 
all lands holden of the faid manor, or parcel thereof : and (adi 
prcfcription was adjudged good in the king's bench. A/. 39 and 
40 £//z. Rot. 199. in an afiion upon the cafe between Pi/i/ and 
Hirtty in which cafe two points were refolved for good law. I. 
That in fuch fpecial cafe, a lay perfon, owner of the (aid manor, 
ihall fue for the tithes upon the fpecial matter aforefaid in tbcl^ 
ritual court, for it (hall be intended at the beginning the lord was 
feifed of the whole manor before the tenancies were derived 
thereout, and then by compofition or other lawful means, the locd 
(hould have all the tithes within the manor for the (aid penfion 
paid to the parfon ; and the law intendeth, that at the beginning 
it was for the maintenance of divine fervice, and pro iono eeckfa^ 
the reafon of which intendment is the continual ufage, a temftn 
cujus^ ^c. It was refolved, that upon this fpecial matter alleged, 
a man may -have tithes as appurtenant to a ir^anor ; for he pr^ 
fcribeth by a que eflate in the manor, and therefore cannot hfK 
Supra 164. them in grofs. But it was adjudged in fVtnchcomb*% ca(c, in tUi 
court, in a prohibition HilU 35 Eliz. that a man cannot prefcribe 
generally in him and all thofe wbofe eflate he hath in fucb manoTi 
to have any tithes appertaining to the fame ; for without fach 
fpecial matter (hewed, tithes which are fpiritual things, and due 
'^ure dlvino^ for the fubtra£lion of which, remedy lieth only in the 
fpiritual court, and no remedy at the common law, cannot be 
parcel or appurtenant to a manor, or any other temporal inhe* 
ritance. 
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Tr. 38 Eliz. A. D, 1596. 

Sheringfon v. Fleetwood. [Cro. Eliz. 475.] 

pHOHIBlTlON for tithes. Popham faid, If land be overflown Landdrain- 

with water, and afterwards gained by induftry, tithes (hall pre- btcT/fhaii 
feotly be paid thereof, although it had been overflown time where- ' ^J^J,"^^* 
ot, lie. So, if land be full of thorns and bufhes, from time 1^^^,^ ^^^ 
whereof, lic.^ and it be grubbed up and made meadow, or arable s. c. ^.T. 
laud, tithes fliall be prefentiy paid thereof, notwithftanding the 
ftatute 2 Ed. 6. For thofe lands of their own nature were not 
binen, but by negligence, or ill hu(ba|idry became fo. And the 
fiatute doth not intend that tithes (hall not be paid within fevcn 
years after the manurance, lie. but of fuch land as was merely 
barren^ and made good by foldage, or other induilrious means* 
And this was agreed by the other juftices. He alfo faid, That it Titles (hail 
hath been here adjudged, that tithes fliall not be paid for rakings, ^.^^ f^r^fo^i 
tinlefs they be foul rakings. The prefcription alfo was. That "•''"s*. 
he" afcd to pay i d. for every milch cow, in fatisfadion for }i^Il ^^* 

* / . . Goldib. 147, 

the tithe of milch kine and beafts agifted, which was moved not s.c. s.p. 
' to be a good prefcription : for tithes for one thing cannot be tithes 
for another. But, if he had prefcribed, that he had paid 1 d. for all 
cows and beafls agifled, that peradventure had been good : and 
this diverfity was fo ruled in the cafe of Dr. Lewes ; and of that 
opinion were the court here. Then Godfrey moved, that no tithes 
by the law are payable for beafls agifted, and fo is Nat. Br. 53. . . 
But all the court held, that for beafls agifled for hire, or for dry Ko titiicf 
cattle which are depaftured to be fold, tithes fliall be paid : but f"' <*ry "t- 

* . * tic reared for 

for dry cattle reared tor the plough, or to be expended in the houfe, the piotigh 
no tithes fliall be paid. Sed adjoumatur. ^ 

Tr. 38 Eliz. A. D. 1596. B, R. 

Green v. Balfer\ 

or. 

The Archbifliop of Canterbury*^ Cafe, [a Co. 42.] 

1 N a prohibition in the ^een's Bench^ between Green and Balfer^ 

the cafe was as follows ; there was a religious college in Maid-' 

Jiwe^ to which the rcflory of Maidjione was impropriate j and the 

college 
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jcaS. college had divers lands and tenements within the faid parilh ol 
■ MaidJIoney and all was given to the king by the ftarute of i £. 6. 

Afterwards the reflory was conveyed to the biftiop of Canterhurj^ 
and the lands, parcel of the pofleflion of the faui coliegry were 
conveyed to the lord Cdbham ; and rfbw the iairmer of the lord 
Cobham brought a prohibition againft Balfer^ farmer of the (aid rec- 
tory under Whit gift ^ archbifhop of Canterbury^ and alieg^ the 
branch of the ftatute of 3 1 //. 8. concerning difcharge of tithts, 
and (hewed, that the mafter of the faid college was feifed of the 
faid lands, and of the faid reOory, Jimul etfemel, as well at the 
time of the making of the a£l of 31 H. 8. as of the makmg of the 
faid ad of l E, 6. and held them riirdiarged of tithes , and (hewed 
the faid a6l of i E. 6. by which the laid college was given to king 
£. 6. ; whereupon the defendant demurred in law^ And in thii 
cafe divers queftions were moved. 

I. Whether the faid college came to the king as well by the 
fiatute of 31 //. 8. as by the ftatute of i £. 6. for if this college 
came to the king by the ftatute of 31 //. 8. then without quedioo 
the faid branch of the faid a3 concerning difcharge of tithes, es- 
tends to it : and it was obje£ied by the plaintifPs counfel, that the 
words of the faid a£l are general, fc. That all monafieries^ fic> 
colkgeSy lie. which hereafter Jball hippen to be dijfolvedy He. or Ij 
any other means come tn the king*s highnefsy Wr. Jball be vefidi 
deemedy and judged by authority of this parliament in the very oBud 
and real pojfejjion of the kingy iffc. And when this college came to 
the king by the ftatute of i £, 6. it came to the king within tbefe 
words of the a£l [by any means). But it was anfwcred by the de* 
fendant*s counfel, and refolved by the court, that that could notbc» 
for feveral reafons. 

I. When the ftatute fpeaks of diffolution, renouncing, relin- 
quilhing, forfeiture, giving up, lie. which are inferior means, by 
which fuch religious houfes came to the king, then the faid latter 
words {or by any other means) cannot be intended of an aft of par- 
liament ; which is the higheft manner of conveyance that can be; 
and therefore the makers of the a£l would have put that in the be- 
ginning, and not in the end, after otlier inferior conveyances, if 
they had intended to extend the a£l thereunto. But ihefe words 
[by any other me^ns) are to be fo expounded, fcil. by any other fuch 
inferior means. As it hath been adjudged, that bifhops are not in- 
cluded within the ftatute of 13 Eliz. cap, 10. for the ftatute begin- 
neth with colleges, deans and chapters, parfons, vicars, and con- 
cludes 
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' dudes With theCc words, and others having fpirltual prbmoti$m \ thcfc 1596' 
/alter words* do not include bifhops, cauja qua fupra. So the fta- 7 

tute of ireji. 2. cap. 41. the words of which arc, JlatuU rr.v, quod 
Ji abbatesy prior es^ cujiodes hoJpitaV et aliarum domoruin religiojurum^ 
tii-. ; thcfe latter words do not include biftiops, as it is holdcii 
X & 2 PhiL £5* Alcr. Dyer 1 09. for the caufe aforefaid. 

2. The faid claufe of 31 //. 8. enafls, that the fald religious 
tv)ufes (hall be in the king by authority of the fame a£l ; and the 
Matute of I E. 6. enafts, that all colleges, i^c, (hall be by auiho- 
S'ity of this parliament adjudged and deemed in the aclual and real 
po/rcfTion of the king ; fo that the latter parliament being of as 
liigh a nature as the firft was, and providing by exprefs words that 
The colleges (hall be, by authority of the faid a6>, in the a£)ual pof- 
feflion of the king, the faid college cannot come to the king by 
the a£l of 31 //. 8. It is faid in 29 //. 8. parliament et ftaiutes^ 
Br, 73. if lands be given to tenant in tail in fee, his idue can- 
not be remitted, for the latter a£l takes away the flatute de dom\ 
i^c. 3. The ufual form of pleading fuch po(rc(rions as came to the 
king by the flatute of i E. 6. and by the acl of 31 //. 8. doth 
' nianifeft the law clearly, JciL to plead furrender or reiinqui(hment, 
Wr. virtute cujus ac vigore of the flatute of 31 H, 8. the king was 
fcifed ; but to plead the ad of l E» 6. of channtiics, virtute cujus 
ac vigore of the flatute of 3 1 //. 8. was never heard or feen. And lor 
all thefe caufes it was refolved, that this college came to tiie kiqg 
by the a£l of i E. 6. and not by the atSl of 31 //. 8. 

The 2d quefllon was, forafmuch as the faid college came to the A cojlcte 
ling by the ad of i E. 6. and not by the a6t of 31 H. 8. Whc- ^,Xy^^ 
thcr the faid branch of difcharge of tithes extends to fuch colleges **i^ ^*"'"'^ 

, -J ^ of I E. 6. ?» 

as came to the king by any other aa, and not by the a£l of 31 not tnrjijcd 
H. 8. And it was objefcled, that ihe faid branch fhould extend to ei,mioii" 
colle£es which came to the king by any other a£l : for it was faid, ^'"'" ^"'« 

^ . . under tlijj 

that although the preamble of the faid branch faith, the late monaf" 31 u. tt. 
terieSy lie, yet this is not literally to be undei flood of monaflerics 
only which were difFolved before the a£}, for [late) is to be con- 
flrued according to the body of the ^Ekyjc. of thofc which were 
diflblved before, or which fliould come to the kijig afterwards by 
the faid a£l j fo that when they arc diifolvcd, and in the king by. 
force of this aft, this aft may call them [late) qusdfuis concejjum 
per curiam, Alfo, they faid, that the words of tlie branch itfelf 
arc general, fciL any monajleriesy l^c, a^UegeSy tfr. without any 
limitation \ fo that they conceived, that the word^ of the faid bianch 

ni;;de 
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X596. tnadle for them, and that this clauFe of difcharge Iboutcl ettc&d ta 

^ all 'monafleries, bfc. colleges, ifc. quacunque^ by what meant fo^ 

ever they came to the king ; and they faid, that the indent of 

the a6l was fo, for the intent of the ^Q, was to benefit the 

» 

king, and to make the fubje£l more defirous of porchaling 
them, lie. Againft which it was faid by the defendant's coun^ 
fel, and refolved by the court, that neither the words, nor 
the meaning of the faid branch, did extend to any roonale> 
ries, i!fc. but to thofe only, which came to the king by the 
aCl of 31 //. 8. for it would be abfurd, that the branch oJF the 
afi of 31 H. 8. (hould extend to n future a£l of parliameiit^ 
which the makers of the a6l of 31 H. 8. without the fpirit of 
prophecy, could have no foreknowledge of ; but this daufe of it 
charge of tithes (hall extend only to thofe pofleflions which came 
to the king by the fame ad. And where it was faid, that tbi 
firft words of the branch were general, the fame is true; but the 
conclufion of that branch is, in as large and afnpU manner as ihi 
late abbots^ Vc. So that {late) being fo intended, as it hath boo 
agreed on the other fide, fcil. only of religious houfes which cme 
to the king by 31 //. 8. it is clear, that that branch cannot ex- 
tend to this college, which came to the king by the a& of I 
£• 6. , 

Qo. Af to The 3d quefiion was, admitting that the faid college bad come 
liieg^a*i^o"if ^^ ^^^ '^'"S '^y ^^^ ^^tuie of 31 H. 8. whether fuch general alte* 
""ff!ff^ gation of unity of pofleflion of the reftory, and of the lands in it, 
was fufficient. And it was refolved by the court, that it was sot 
fufficient ; for no unity of pofleflion fliall be fufficient within the 
fame aA, but a lawful and perpetual unity of pofleflion, time oat 
of mind, as it was adjudged M. 34 and 35 Eliz. in a prohibition 
between Valentine Knightly efquire, plaintifl*, and pyHliam Spemtr 
efquire, defendant, where the cafe was as follows : the plaintiff in 
the prohibition ftiewcd, that Philip Abhoty of Evejbamj and all hil 
predcceflbrs, time out of mind, were feifed as well of the reflory 
impropriate of Badby cum Newnam^ in the county of Nortbampim^ 
as of the manor of Badby cum Newnam^ in Badby aforefaid, in hit 
demefne as of fee, in the right of his mondLttcryy' Jsmul Uf Jemelf 
until the tuppreflion of the fame monaflery ; quodque ratione inde^ 
the faid abbot, and all his predeceflbrs^ until the diflblution of the 
fame monaflery had bolden the laid manor difcharged from the 
payment of tithes, until the difl'iJution of the fame houfe, and 
(hewed the branch of the (latiue of 31 H. 8. concerning difchargiB 
from the paymeni of tithes, and conveyed the faid manor to 

Knightlj'9 
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Kniihtly^ and the faid redory to Spenar^ who libelled in the fpU I596» 

ritual court for tithes of the demefnes of the faid manor, againft m ■ ^m 

^ghtfy^ whO| upon the matter aforefaid, brought the prohibition ; 

and it was adjudged, that the prohibition was maintainable ; for 

the (aid branch of the a£l of 31 //. 8. was made to prevent two 

mifchiefs ; one, that otherwife all the impropriations of redories to 

lioaies of religion had been difappropriate ; for if the body to 

which the re£lory is appropriated had been diflblved, the impro* 

priation to fuch body had been diflblved alfo, as appears by 3 E. 34 

%i E..14. I. tf. 21 H. 7. 4. i. F. N. B. 33. k. l. Another 

aufchief was, that whereas many religious perfons were difcharged 

from the payment of tithes ; fome by their order, as the Cifterciartt^ 

Tn^larsy HoJpUallen of St. J$hrC% qi yerufalem^ as appears by 10 

£bz. Dytr 277 ; fome by prefcription, fome by compofition^ 

ibme by the pope's bulls, tf r. ; and the greater part of religious 

faooleS) as the faid abby of Evefham was, were founded before, the 

coaocil of Laterarif and before time of memory ; it would be infi« 

iiite» and in a manner impoflible by any fcarch to find all the diC» 

charges and immunities which fuch religious houfes had; and 

tberefbre alfo the faid branch was made. And the great doubt in 

rbe iaid cafe was conceived upon this word [dif charge) ; for it was 

faidy that unity of pofleffion was not any difcharge of tithes, and 

by confequence was not fuch difcharge as was within the iiitent of 

^ faid a£l. And for the force of this word [difcharge) 18 £. 3* 

Bmr. 24.7. 35 H. 6. 10. b. 22 E. 4. 40. b. and 6 //• 7. 10. b. 

Hrere cited. But as to that, it was refolved by the court : 

I. That the flatute doth not. fay difcharge of tithes, but difcharge 
if payipent of tithes. 

%. The fiatute doth not fay, difcharge of payment of tithes ab« 
Uately, but as freely as the abbot, tic. held it at the day of dif*. 
blation ; and then this word [difcharge) being referred to a cer- 
ain rime, may be intended of a fufpenfion by unity. As, i£ a man 
Kdfed of a rent difleifes the tenant of the land, and makes a feoff* 
stent with warranty, the feoffee (hall vouch as of land difchafged 
>f the rent, and yet the rent was but fufpended ; but every fufpen- 
fion is a difcharge for a time, and the difcharge being referred to 
the time of the warranty, extends to the fufpenfion. ^od vid$ 
JO E. 3. 30. 3 H. 7. 4. a. 21 H. 7. 9. a. b. F. N. B. 135. e. 

3. The ftatute faith, as f reefy as the abbct^ &c. retained the fame. 

hnd it was faid, that it was tlie intent of the king, and of the' 

naken of the ad, to difcharge the land of payment of tithes in 

VOL. II. o fucb 
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i^q5, fuch caH; of unity of pofleffion, being a general cafe, to induce 
m ^m „ ■■ purchafers the rather to purchafe the land for greater prices. 

4. For the infinite impoflibility, and the impoflible infiniteoelf, 
as hath been faid, all the difcharges which fuch religious houles 
bad} could not be known ; and the fame conftrudion was made b 
this court, HiL 24. Eliz. in a prohibition between yohn Rofe and 
ff^liiam Curlings for tithes in Flixton^ in tlie county of 8ug^, 
Snpn 136. See 18 EUz. Dyer 349. the parbn of Peykirk*% cafe. And it wu 
like wife refolved in the faid cafe of Knightlyy that nothing 
could be traverfed but the unity, for ratione Inde^ ^c, is but the 
CODclufion and the judgement of the law upon the precedent 
matter ; but it was alfo refolved, that if before the diflblution the 
farmers of the demefnes had paid tithes, £^r. to the abbot, &(. 
then the intendment of the law by the rcafon of the faid unity of 
poffeflion (which ought to be time out of mind) that the land was 
difcharged of the payment of tithes will not hold place. For at 
Bra£fon faith, Stabitur prefumptioni donee probetur in cotUrariam. 
But, if the lands were always occupied by the abbots, or demiled 
over, and no tithes at any time paid for the fame before the afi, 
although the land be conveyed to one, and the refiory to anotber, 
yet the land is difc barged of the payment of tithes : and if the far- 
mers of the demefnes had paid tithes before the aS, the fane 
fiiould be pleaded by the defendant in the prohibition, and iifiie 
thereupon might be taken, as it was in the like cafe, 7W«. 3S 
XAfiaioS. E/iz. in this court, between £/^tfr^ Grm/ efquire, pofleflbro( 
the demefnes of the manor of Nafing^ in the county of Efiff 
plaintifiF, and Martin Troty proprietor of the reflory of Nqfing^ de- 
fendant ; where, againft fuch unity of pofleflion in manner and 
form aforefaid, alleged by the plaintiff in the abbot of ffTiIihmt 
and his predeceflbrs, (^r. in the reAory and demefnes, and with 
like concluGon as aforefaid, the defendant alleged payment of 
tithes by the farmers of the faid demefnes, (without any travcrfe by 
the rule of the court], and iffue was joined thereupon, and it wn 
tried againft Trot^ and therefore the prohibition ftood. And it 
was likewife refolved, That although the plaintiff in the cafe at bar 
alleged, that the mafter of the faid college, at the time of the mak* 
ing of the faid a£l of i E. 6. held them difcharged of tithes ; and ' 
although the lands of fuch religious perfons may be difcharged of 
tithes by prefcripiion, as it hath been late adjudged in the cafe of 
one fTright in this court, or by compofition, l^c. yet liich geneni 
^legation that be was difcharged of tithes, was not fufficienr, wiA* 

out 
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out (hewing how he was difchargecl, cither by prefcription, com- 1596. 
pofition, or other lawful means. But, if the land bad come to — 
the king by the ftatute of 31 //. 8. then, by force of the faid 
branch of difcliarge of the payment of tithes, fuch general alle- 
gation, that fuch prior, Vc, held the land at the time of the diflo- 
lution of the faid priory difcharged of the payment of tithes, with* 
otit (hewing how, had been fufficicnt, and fo is the common ufe ia 
prohibitions. 

The fourth queftion in the cafe at bar was, whether any houfe 
which was eccleriaftical, and not religious, as bifhops, deans and 
chapters, archdeacons, and the like, fhall be within the a6l of 31 
//. 8* for no houfe within the a6l of 31 H. 8. is faid religious, 
but fuch as was regular, and confided of fuch perfons as had pro* 
feffcd themfelves, and vowed three things, that is to fay, obedience, 
voluntary poverty, and perpetual chaAity ; and thofe are called in 
our law, dead perfons in law. For after fuch profefiion their heirs 
fliall have their lands, and their executors or adminiftrators their 
goods, and that was called mors civilts : which was the reafon that 
when a leafe for life was made, the habendum always was. To havo 
and to hold to him durante vita fua natural! j for it was then taken, 
chat if the habendutri had been durante vita fua (without faying wa. 
iuraU) the civil death, that is to fay, the entry into religion had 
determined it. But it was refolved by the court, that no ecclefi* 
aftical houfe, if it be not religious, is within the a£l of 31 //. 8. for 

<Uvers reafons. 

- I. The words of the aft are always through the whole a£l \a 
the copulative, religious and ecclefiafiical ; fo that if it be ecclefi* 
aftical only, it is out of the aft. 

a. The makers of the aft gave the king as well thofe religious 
and ccclefiaftical houfes which were diffolved, Wr. as thofe which 
Ihould be 'afterwards diffolved ; but none were diffolved before th^ 
aft, but only religious houfes, and no houfe ccclefiaftical only ; 
for no biOioprick, deanery, archdeaconry, fcff . or fuch like eccle- 
fiaftical and fecular corporation, was diffolved before; therefore 
no cccle(iaftical houfe which was not religious (which after the a6l 
(hall be diffolved) was within the intent and meaning of the faid 

aft. 

Thirdly, It is enaftcd by the ftatute of 31 //. 8. that all reli- 
gious and ccclefiaftical houfes, which after Ihall be diflblved, ^c, 
flV^lI be in the aftual poffeffion of the king, in the fame ftatc and 
condition as they were at the time of the making of the faid aft, 

O 2 vpoa 



196 CASES. 

1596. upon which claufe of the (tatute it was adjudgedt Pafcb. 5 i^/is^ 
' Rot. 129. reported by ferjcant Bindlaes^ and Mic* 6 and 7 Eliz^ 
Dyer 23.1. and Plow. Comm. 207, that if an abbot after tb^ 
laid a£l grants the next avoidance of an advowfon» or makes ^m 
kafe for years, and afterwards furrendejrs, fo that by the ad, the 
pofTeflions of the abbey ought to be in the king, in the fame Hale 
and condition as they were at the time of the making of the a& ^ 
and at the time of making the a£l the land and the advowfon wesc 
difcbarged of all intere(ls> for this reafon it was adjudged in both 
cafes, that the leafe and the grant were void by the faid a£l« Bui^ 
if a dean and chapter, and other fuch ecclefiaftical and fecular cor- 
porations, (hould be within the faid a£), then,. \i they fliould fur- 
vender their pofFeQions, they would avoid all their own grants vA 
leafes, which would be dangerous. And that was one principal 
reafon that the colleges, chanteries, tfr. which came to the king 
by the a£ls of 37 H. 8. or i E, 6. ftiould not veft in the kingb)r 
the a£l of 31 H. 8. for the mifchief before, for avoiding tbeir 
leafes, grants> i!fc. And to coiKlude this point, it was held in the 
common pleas in Parret\ cafe, concerning the priory of Friiijwki 
that if the houfe be not religious and regular, it is not within the 
aaof3i//. 8. 

And as to the opinion of 10 £//z. D^r 280. Corhefi cafe, coiv* 
cerobg the priory of Norwich ^ it Teems that that diffen much 
from other deans and chapters, for the dean and chapter of Air- 
wich WQTt once religious, for they were prior and convent befoft; 
and yet that cafe was denied by Popham^ chief juftice, and feme 
other of the judges, for the reafons and caufes aforefaid* 

Fifthly, It was holden by the court, that although it is proviM 
by the fiatute of i E. 6. that the king ftiall have the lands of the 
colleges, Jjfr, In as ample and large manner as thi faid priejls^ aw^ 
dens flic, had or enjoyed the Janie^ that tliefe general words flioulj 
not difcharge the land of any tithes, fur they ^re not ifluing oot 
of land, but are thipgs diftind from the land. For as the book 
is in 42 £. 3. 13. a. the prior (hall have tithes of land agaioft 
his own feoffment of the fame land ; and it is no good caufe of 
prohibition to allege unity of pofleflTionnn a college which came to 
the king by the fiatute of i E. 6. as a man may by the fiatute of 
31 //. 8. in an abbot, prior, \Jc, as is aforefaid ; for the fiatute 
of I £. 6. hath no fuch claufe of difcharge of payment of tithes, 
as the fiatute of 31 //. 8. hath. And therefore fuch perpetual 
unity, as hath been faid before, will not ferve upon this ad of 1 
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£ 6. And afterwards a confultation was granted : and another 1596. 
confultation was granted the fame term in another prohibition — ^— 
fued upon the fame matter, between Green and Buffken [a). 
And Lawrence^ Tanfield^ and others, were of cpunfel with the plain** 
tifif, and the attorney general and others with the defendant* 

M. 39 & 40 Eliz. A. D. 1597. B. R. 

Sliacoe v. BarhfJale^ Vicar of Marfion. [Cro. Eliz. 578^] 

l>RaHiBiTiON : upon demurrer the cafe was as follows. A Avicwtm- 

parfonage was appropriated in the time of king Hen. 3. to a dovmentof 

priory, and at the fame time a vicarage was endowed in thefc lft/nrfth€ 

Words : f<xlva vicariuy qua conjiftit in altrragioj et in minutis decimis f^^'A* .»« 

^9tius parochia pradiSfa ad ecckjiam pradi6iamfpe£ianU. Et uUeriuSy to the fnuH 

Ji C9niigerit ipfos monachos in propriis ujibus injlauramenta haiere infra IJ^Jj^n?/**** 

pamehiam preedi6lam ; qmd tunc ipji a praftatione decimarum omnin§ S^*^- 

hmnunes effent. At the time of which appropriation, there were 479! 

fix yard lands of the parfonage's glebe within the fame parifh ; J^iq**'^^^' 
which parfonage came by the fiatute of 31 H, 8. at the diflblution, 
(being then in the prior's hands difcharged de minutis decimis^) to 
ihe faid king in the fame manner : and the king granted tbofe iix 



i(a) Tbis<afe of Gnm ▼. Buffken n reported by Aftorr, aoder the name of Grem r, 
B^ftkin^ which Teport| as k mateiially differs in fome parts from what my lord Ctke hat 
here ftatcd as the unammous refolution of the courts I have thought it preper to fub- 
join. After dating the cafe, Mwte f^ys, ** Three 'points were conceived by the juf- 
ckes. !• If the colleges Ihould be now faid to be given to the crown by 31 H. 8. or 
t £. 6. And all the juflices were clear in opinion that the king has them by i £. 6, 
bccaufe that is the la^ ftatute, though there be wo negative words in it (that is) that 
be (bouid have them by that ftatute^ and no other. The fecund was, if the king (hall 
bwe the lands by i f. 6. and be difcharged of tithes by 31 ff. 8. To that he (hall take 
the tithes by the 6r(l ftatute, and thciands by the iaft, bccaufethc laft doe? not give 
the tscbes , though it has words that the king (bould have tl»e lands in as ample tsanner 
and form as the colleges ; which words do not extend to tithes, but only to the eOate in the 
Jand. And of this the juAices doubted. It fcemed to Tcpham and Fenner, tbat by the 
ihtate of 31 H. 8. be ftiould hold the land difcharged which he bad by i E. 6. Gaxvdj 
k'^omtfm. Uf qu^n. The 3d point was, if unity, without compoikion or preforipttooy 
vere a fufficient difcharge of tirhcs by 31 H, 8. And they all agreed that it was. But 
^A'wdj fatdy that there ought to be a unity of the parfunage and land in the rcligioui 
|>eriWs irom time whereof the memory of man cunnerh not, f^c. before the dilTolutioiu 
Pufkam and Fenner e contra ^ for if there be a perpetual unity ia fee of the redory, 
und w fee of the land at the time of the dinulution, that is fufficient by the ftatute of 
31 /f. 8. »nd no confultation bad evtr been granted out -of the king**! bench upon 4 per- 
petual unity." Moore 42«. 

O 3 yzxi 
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1597. yard lands to the plaintilTs anceftor in fee, from whom they de— 

■ fcended to the plaintiff. And for the fmall tithes of thafc fix yaid 

lands the vicar fued, and the plaintiff brought the prohibition con<» 
taining all this .matter. And it was thereupon demurred. Aod^ 
on the plaintiff^s part it was argued, that by this endowment of 
the vicarage no tithes (hall be paid unto him of the glebe of the 
parfonage, quarmiis dotatiofit de minutis decimis totius paracbia ; and 
this land is parcel of the faid parifh : for, at the time of the eo* 
dowment, this land was not tithable. And the very point wit 
adjudged in this court 32 Eliz. betwixt yong and Core ; that no 
tithes (hould be paid for glebe land. Coie^ atrorney general, $ 
contra : for the endowment is dt minutis decimis totius parocbm \ 
and this land is within the parifl), and therefore tithes (hall be paid 
thereof. But, as long as it continues in the parfon's hands, 00 
tithes (hall be paid thereof ; becaufe the Levite ought not to pay 
tithes to another Levite : but, when the glebe land is conveyed into 
the hands of a layman, as here it is, it (hall be otherwife. And 
therefore, if a parfon had let his glebe land, the leffor (hould have 
the grofs tithes from his leffee, and the vicar (hould have the fmall 
tithes. And therefore it was ruled of late in the exchequer, ia 
one Griejlef% cafe, where certain glebe land upon the endowment 
was allotted to the vicar, and all the fmall tithes within the p9LriQit 
that he (hould not now pay tithes of that land : but, if he bad 
leafed it over, his leffee (hould have paid grofs tithes to the parfoo, 
and fmall tithes to the vicar his leffor : fo here the parfon himfdf 
fhall be difcharged , but, in regard the plaintiff hath not the par* 
fonage, but the land orfly, he (hall pay tithes. But all the jufticcs 
lield clearly, that tithes (hall not be paid in this cafe : for tlie vicar 
cannot by this endowment demand fmall tithes of the glebe landof 
the parfonage ; but he (hall have the fmall tithes from all the pa* 
ri(h, where they were due at the time of the endowment ; but that 
was not^of the parfon's glebe land : ergo^ iic. But an endow* 
ment by exprefs words of minuta decima of the glebe land of tba 
parfonage might well have been,' and then the parfon himfelf Ihoald 
have paid them to the vicar (a). And Popham faid ; this claQfe if 
ulteriusyji eontigerit^ tic, was put into the endowment for the benefit 
of the priory, to difcharge them from the payment of tithes for 
any land which they (hould have by ^urchafe, as long as they held 
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it in their own bands. And they all held, as it was difcharged i^qj, 
from the payment of tithes in the hands of the priory at the time ■ 
of the diflblution ; fo the plaintiff now, having the fame part of Landdif- 
land by letters patents from the king, (hall be difcharged by the payment of 
flatutes of 31 //. 8. and 3a H. 8, from the payment of tithes for abb^i»J" 
ever after againft the grantee of the parfonage, and all others, in ^*"**' " ^^^ 
regard it was difcharged at the time of the diflblution. Apd Pop^ diflliludon, 
ham faid ; the difference would be, whether the difcharge were by di^haried 
leafon of the perfons who were to pay tithes, as the order of Cif^ ^7 3( ^' ^ 
tercians^ C^r., then the patentee (hould pay tithes : but, if the 
land were difcharged from the payment of tithes by reafon of a 
unity, it (hall then be difcharged by the ftatute in the hands of the 
patentee ; for that privilege runs with the poflcflion* Wherefore 
it was adjudged for the plaintiflf. 

m 

M. 39 & 40 Eliz. A. D. 1597. B. R. 

Somert9n v. Doftor Cothfiy Parfon of Fincbkj* 

[Cro. Eliz. 587.] 

I N a prohibition for tithes of wood, it was furmifed, that within The psrfont 
* the pari(h there is a cuftom, that all the parfons of the faid ^J^fo^bi 
churchy time whereof, iic. habuerunt^ et gavtfifuermU fuch land, ™*".®«' ^ 
parcel of the manor of Finchlej^ in recompence of all tithe of wood compence 
within the fa|^ parifli. And it was hereupon demurred. Harris ^l^^ ["^J^ 
(crjeant, moved, that this prefcripiion was not good : for the lands P"^ °^^* 
TftQW 10 quefllion, whereof tithes are demanded, were not averred to preiciiptjon 
be parcel of the manor; and then the land, parcel of the manor, "* ^^*^***'^««* 
cannot be faid to be a recompence for all the other lands within 
the parifh, wherewith the lord of the manor hath nothing to do, 
Popham\ it>may be, that, at this beginning, all the land within the 
pariOi was parcel of the manor, and that then this allowance of 
the profits of this land was allotted in difcharge of tithes of all the 
wood within the fame parifh ; and, that, at the firl), it was all 
the land, of the albtter. Wherefore it was adjudged for the plain* 
tifft by the alTent of all the juftices. Hill. 40* Placito 5. 
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»597- 

"""^ M. 39 & 4oEliz. A. D. 1597. B. R. 

Pi£Qt V. Heron. [Moore 483,] 

Acuilom |K an a£lion of trover and conver(ion» the plaintiff declared, due 

©T^iM^** hCf 'ioOSiob. anno 36 reg. apud London^ in warda di Qxaf^ 

nor to pay pojfeffionat* fiiit de 20 cartStaf tritici in garUs^ 40 cariQaC fi&pm 

faaion of in garhii^ 2o cartilai* hordei in cocks^ 40 ean&af avenantm fro 

of the ma!* dccimis a novem parlibus feparatis et ejeff granorum in HurUy hifn 

nor, and in parochiam de Ovingham in comitatu Nortbumi. ut de tonis Juitpru 

confidera- '^ ^ ^/r » r\e, r ^i-.. ./«ir 

tionof fuch friis^ et Jic pojfefftonat a I Uclob. anno 36 cajuahthr amifU apudLnh 
ukethe' '^ ^^^ ^^ ^odem die divener* per invent* ad manus defend* ^ quijciem^ He, 
^nth (hock, ;„ j^j-y^ proprium dijpojuit 22 Oeioh. 

Cro. Eii». J i^e defendant pleaded in bar, that the king and queen flSif 

by the name and Mary^ feifiC de manerio de Prudehowe infra parochiam de Ovi%' 
Hew°^ ^' ham in comitatu Northumb. in fee injure coromt^ et viilat* de Harkf 
M<»re 589. gxijfent* infra manerium de Prudehowe ; infra villatis de Prudebow 
et Harley infra manerium illud habetur confuetudo et modus decinuad 
(fciLJ quod domini manerii confueverunt fohuere re£tori ecckfia k 
Ovingham aut ejus deputat* Jive firmar* annuatim ad feftum SeM 
Mich, velpofteafuper requijitionem fex libras apud eeclefiam de (khf* 
ham in plenam futisfaitiomm et exonerationem omnium decinutrum gn^ 
norum infra villat* de Prudehowe et Harley^ quas fex libras reffmt 
acceptaverunt per totum tempus^ He. in fatisfailionem omnium dui' 
marum granorum^ i^c £t ulterius, quod domini manerii periotm 
tempus confueverunt capere decimam garbam et cumulum granmm 
infra villat* pradiff crefcen* in fatisf actionem folutionis di€f bV^% 
The plea then conveyed the manor to the now earl of Nortbumkr^ 
land, by patent and defcent, and by the fame patent the tithes, bf 
the name of all hereditaments in Prudehswcy OvingSam^ Harby^ Ue. 
and there was an averment, that the earl had paid the 61. annually 
to the farmers of the refloFy, and paratus fuit infefto San^iAiiek 
ultimo adfohend* et adhuc paratus eft \ and that the tithes being 
fevered, the earl was pofleffed thereof until one Halfoe tootthea, 
from whom Heron^ as the fcrvant of the earl, took tbeoi, tod 
was fo poflefled thereof until the earl at London gave them to hiiD» 
which is eadem invent* \ and then there was an averment that Har^ 
ley in the declaration, and the vill of Harley in the plea, and 
HirlaWf otherwifc Harlow^ in the letters patent, are all one. 

Tho 
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The plaintiff replied, that he was feifed in fee of the reClory I597- 
before the tithes came to the hands of Heron the defendant, and •— — -* 
being fo feifed, the tithes were fevered from the nine parts, 
whereby he was poflefled of them as of his proper goods, until the 
earl took them out of his pofleflion at Harky^ and that the earl 
was poflefled thereof until Halfoe took them from him ; and that 
Halfoe being fo in pofleffion gave them at London to Ptgot^ 
whereby he was pofl*efled of them ut de bonis propriis in priori jure^ 
and being fo poflefled 21 OSIob. anno 36, cafually loft them, 
whereby they came by finding to the hands of Heron^ who con- 
verted them 22 OSlob. whereupon he prayed judgement without 
any traverfe. And upon this the cafe was argued, Eaft. 40 Eliz. 
i>y Lawrence Hyde for the plaintiff*, and Francis Moore for the de- 
fendant. 

Hyde argued that the plea in bar was infufiicient ; becaufe both 

of the prefcriptions by which the defendant makes title to the com 

^re againft reafon and law. For as to the firft ; it is againft reafon 

and law, that one man fliould make a fatisfa3ion to the parfon for 

the tithes of another man ; becaufe the law charges the land and 

tlie occupier of the land with the tithes, and he who has not the 

land and is not in the occupation of it, cannot in reafon pay the 

^hes of the lafnd, and, confequently, cannot prefcribe to pay a 

latisfadion for the tithes .of it : wherefore he concluded, that the 

lirft prefcription, that is, that the lord of the manor hath afed to 

pay 61. to the parfon for the tithes of corn and grain within the 

whole manor, is againft law and reafon, he being occupier and 

tenant of only part of the land, and his free tenants of the other 

parts. The fecond prefcription he took to be more unjuft and 

againft reafon, that is, that the lord of the manor prefcribes to 

fake in confideration of his 6 1. the tithes of all the corn and grain 

within the manor : for tithes are due only to fpiritual perfons, and 

a layman who cannot adminifter the facraments and perform the 

fon£kions of a minifler is not capable of tithes ; and for this he 

vouched feveral texts of the ecclefiaftical law and canons of the 

church, and therefore concluded the bar infufiicient. 

Moore e contra ; and he maintained both the prefcriptions aslhey 
were alleged in the bar. As to the firft, he faid, that a prefcrip- 
tion is a^thing the commencement of which is before time of me- 
mory, and is unknown ; yet if any reafonable intendment can be 
made of its commencement, the prefcription is good. And it 
feemed to him that the commencement of this prefcription is 

founded 
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1597* founded in reafon ; for the prefcriptioa is* that the lord of tbe 
^-— i— manor hath ufed to pay 6 L in (atufaAion of all the tithes of com 
and grain within tbe manor ; which is reafonabk ; for it maj be 
intended, that wlien this manner of tithing began, all tbe land of 
the manor was in the hands of the lord in demeihe before the 
grant of any freeholds or o^y holds, in which cafe it was itilbii. 
able tliat he might pay money in fatisfadion of all the tithes of core 
and grain within the nunor ; and if fo, then the land, and all tkc 
occupiers of it thereafter, fliould be difcharged of all other tithe of 
the land into whofe hands foever the land Oiould come. As lo 
the otiier prefcription, it feemed alfo to be reafonable that the krl 
of the manor (hould, in confideratioo that he fatisfied the parfim 
for the tithes of the wliole manor, take the tenth pan of the con 
from the other tenants within tbe manor : and in this refpefi the 
words of the plea are roiftaken ; for the prefcription is not, thi 
the lord of the manor hath had the tiita of all the com and graiii^ 
but dtcimam garbam et dedmum cumulum^ which be may take ai a 
temporal cuflom within his manor. For one may referre by wij 
of rent tlecimAm garbam^ or quintam garbam^ or m£diitmf grmmnmf 
as 44. E. 3. fol. and if it may be good by way of refervatioo, 
it is alfo good by way of cuSom : as a heriot may be leferfcd ai 
may be due by cuftom. And many much flri£ler cuftoms hetvccB 
the lord and his tenants are allowed in our books : as 8 /f* }i 
Fitzb. Prefcripthru^ pi. 58. tbe church of Hereford prcfcribed 10 
have the wardfliip of their focage tenants. And 15 .£.3. fihkm 
Alde^ 33. the lord prefcribes in lieu of marchet-fervioe to bate a 
fine when his tenant married his daughter. In 8 R. 2. pi. 117* 
Aide di Rvj^ in Fitzb. the lord prefcribes that be hath ulied todit 
train for a fatisfadioo if any one ereSed a fold within tbe fiDi 
though it were not upon tbe lord's land. So 1 1 //. 7. fol. 
the lord prefcribes to have 3 1. for a pound-breach within tbe fltt* 
nor. The lord, therefore, may likewife prefcribe in the prindpil 
cafe to hare decimam garbam et decimum cumulum. But it ieOKk 
that though the fecond prefcription ihould not be good, yet ds 
plea in bar is well enough, and judgement ought to be given i^aiaft 
the plaintiff. Jor the firft prefcription is fufficient to bar the pir« 
fon of all tithes within the manor ; and therefore tbe tenants ait 
difcharged againft the parfon ; and when they fet out the teotb 
part of their grain, the property remains in themfdves, and it if 
not doe to the parfon \ then neither tbe parfon, nor the lord of 
minor^ hath any riglit to this com : and if fo, it is to bo feen 

and 
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and inquired which of the perfons in queftion was firft pofTeflcd of i^q^ 
tbe com, for be might detain it againfi the other, and if the other . 
took it from him, he committed a tort : and therefore tbe plea is 
Co be examined to this point ; and by the plea it appears that the 
carl of Northumberland was pofTeQed until Halfoi took them from 
him, and that Heron^ the defendant, took them by the earl's order, 
and the earl then gave them to him. Which plea is confefled by 
the replication and demurrer ; for if this were not true, the plain- 
tiff ought in his replication to have traverfed abfque hoc^ that the 
carl was firft poflefled, fo that judgement ought to be againft the 
plaintiflP. 

And all the juftices were unanimous that both the prefcriptions 
were good [a). They agreed alfo, that the firft pofleflion was 
confefled by the replication without any traverfe to be in the earl 
of Northumberland^ under whom the defendant claimed. And they 
alfd alfo agreed, that the Jaft prefcription was not material, but 
that the firft was a fufficient title for the earl. For which reafonc 
they entered judgement againft the plaintiff, if better caufc (hould 
not be (hewn before a certain day : at which day Coke^ attorney, 
argoed for the plaintiff; and Tanfield for the defendant. And 
Cdt€ advanced nothing but this, that the defendant ought to have 
£atd in his plea in bar that the lord of tbe manor hath ufed to 
take deeimam garbanty as appurtenant to his manor. But the whole 
court was againft him ; for the prefcription ingrofs is well enough. 
He then prayed a further day to argue againft the patent, for it 
fecffiied to him that it did not pafs by the patent, et ei conceditur^ 
to that it is now pending. But afterwards, M. 40 & 41, (b) it 



(«) The jurigement of the court is given more fully by CroU. As to the fiift pre* 
fcription it runs pretty much in the words of Sir Fra/tcis Moore, rhe defendant's coun- 
61. At to the •ther, he fays, that it was the opinion of the court, " that it was 
food to have tbe tenth (hock, (sfc. fur he hath it as a' profit appratdrtf as p:trcel, or a 
thing appurteiunt to his manor, and not as tithes. For a layman cannot have tithes hf 
prefcripdon, btcaufe he is not capable of them, in regard they arc fpiritual : bur he 
waj have the tenth Ihoch as a temporal profit n^prendre, as in 44 E, 5. 5. And it 
well may be parcel of a manor: otlierwife of tithes, which cannut be faid to be parcel 
ef or appendant to a manor, as was adjudged in IVinch't tafe^ 34 £//«. and fo is the 
hoolt of 10 Ev 3. 5. And therefore, if the lord had prefcribed t« have dcrimai garia* 
9um^ it had'been 1 1 ; but, when he prefcribes to have dtcimam garham^ (ifc. it is other* 
viCe ; for fo ihet-e is a difference between the pleading for tithes, which are fpiritual, 
^d of a tenth, which is temporal." Cro. Etlx. 599. 

(h} We End a report of this fame cafe, as it ihould feem, under the name of Pig^t 
%, Simffin^ fo late as Trinity Term, 42 Efix. in Oa. £//3. 763. wUea the court adheied 
Id their former opinion upon both of the piiocipal points, , 

W2f 
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jtgj. was idjudged for the defendant that the plaintiflF nihil cafiti per 
■ breve vel hilloMy for the reafons aforefaid. And note, it was af« 
firmed in this cafe that the king is perfona mixta^ and capaUe of 
tithes in pernancy by prefcription, or in non decimando. 7,% Ajf. 
ph 75. 33 E. 3. Fitzh. Aide deRoy^ 103. W 10 H. 7, 10. 

M. 39 & 40 Eliz. A.D. 1597. B. R. 

i 

Goodale v. Butler •. [Cro. Eliz. 590.] 

If refidinc Tnformation upon the flatute 21 //. 8. c. 13. ofnon-refi- 
fioore in the dency. The defendant pleaded not guilty : and a fpecial vtr- 
fnriiii than ^£^ ^^^ found ; that the defendant was parfon of Downham in Ntr^ 

the parfon- ' ... 

age houfe folk^ and had a parfonage houfe and glebe land within the parifli : 
<iencel^'by ' hut he inhabited not therein, but in a copyhold tenement, whick 
*' ^' ri. he had in right of his wife in the faid parifli ; and he always lerved 
Moore 540. the cure, and, whether this were a non-re(idency within the Is* 
GouMfr! ^u^c» ^^' ^^^ queftion. And, after argument by Tanfield for die 
169. s.c. plaintiff, zniAthoe for the defendant, the juftices delivered thdr 
reafons feverally. And Gawdy and Popham held, that it was not 
a reGdence according to the ftatute, which was made for tbe^ 
caules. Firft, that the cure fliould be ferved. Secondly, that die 
poor (hould be fed. Thirdly, that the parfonage houfe (hould be 
upholden and maintained ; which lad cannot be, if the incumbent 
do not inhabit it. And, if the flatute fliould be otberwife con- 
llrucd, many inconveniencies would enfue. For parfons wouU 
purchafe other houfes within their pariflies, and be always refideot 
upon them, and fuflfer their parfonage houfes to decay, and fteri^ 
litate their glebe land, and meliorate their own pofleflions in prejo^ 
dice of their fucceflbrs. And as Gawdy faid, the ftatute, which 
faith, that he fliall be refldent upon the benefice, fliall be intended 
where there can be a refidency. For he cannot be refident opoo 
the tithes, nor upon the glebe land, where there is not any hoole: 
but his habitation is only within his parfonage houfe. Qincb^ tod 



* It xppearc from CottUJhorougk's report of the fpecial rerdiA, that the defendant hA 
demtfed the parfonage houfe, relerving a chamber. Gou/dfiorough znf, Msort alfo ftitt 
tknt the Icflee of the parfoniige re'Adcd in it, and kept hofpttality there : it wai found too 
according to the former, that the defendant kept hofpitality in the houfe in which ho 
then lived, and was always dwelling there. Lord C»ke treats the quellion as decided 
againft (he deiendaBt; but the ether three reportejs Aate the court Co be equally di* 
vidcd. 

Feaner 



CASES. 205 

femur i enOra. For they held, that, if he be refident within his 1597. 
benefice (which extends to the whole parifh) It is fufiicient : but, ■ 
if he be refident upon any other houfe adjoining to his pari(h, but 
not within his pari(h, although he every Sunday, and holiday, ferve 
the cure, yet it is not fuflBcient, as it was adjudged here in Brown 
and Hudfon*% cafe, 33 EHz* And they faid,' that the intent of the 
fiatute for his refidency is, that he (hould fafcere gregem cibo^ exem-' 
flo li verbot all which he may do, when he is refident in any 
part of the parifh. And the llatute is in the disjunflive, vtz. 
in, at, or upon his benefice. £t in disjunSiivis Jufficit unum ejji 
verum. . And it is clear, that all the parifh is his benefice : b 
he is refident in his benefice. But peradventure he is not refi- 
dent upon his benefice, unlefs he inhabits within the parfonage 
boufe, (but note, the ftatute is in the copulative, in, at, and upon 
his benefice). The ftatute alfo cannot intend refidency upon the 
]>arfonage houfe : for there be divers parfonages which have not 
any parfonage houfe. But it may be aliened by the former par- 
fon, with the confent of his patron and ordinary, or let out, fo 
as his fucceflbr cannot have it : and therefore his refidency mav 
be in any other houfe within the pariOi. Wherefore, i^c. And 
Fmner faid, that the lord Anderfon was clear of his opinion ; that 
it is a fufiicient refidence, if he inhabits within any part of the pa- 
rifh. Et adjournafur. 



P. 40 Eliz. A. D. 1598. B. K. 

Leigh V. ff^ood*0 

T)ROHiBiTiON to flay a fuit for tithes, wherein it was furmifed, qu. Tf for 
that the plaintiff fet forth his tithes, and afterwards, for fome <*«J»>"»"8 

. . . . tithes by 

reafonable caufes (not (hewing what in certain) he had detained the owner, 
part of them ; and that the parfon had fued him for them in court them fnnh, 
cliri&ian : and it was thereupon demurred. And Fenner and Clinch ^"" '*^' "* 

* ^ the court 

lield it to be good caufe for a prohibition. For,, by fetting out chnftiao. 
the tithes, they are become lay chattels, for which he may have his 
remedy at the common law by trefpafs, or detinue, and therefore 
there is not any caufe of fuit in the court chriftian. Gawdy and 
Popham e contra. For againft the party bimfelf, who fet forth his 



*Afo0rr, in his account of this cafe, treats it as agreed by the court, that the fuit Ihould 
be in the fpiritual court. Mo^re^ 9x2. pi. 1207. 

tithes. 
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1598L tithes,, a fait is well maintainable in the fpirttual court, if he d& 
~ '" • " tains them, ahbough the parfon (if he would) might have Ui w- 
medy at the common law. But, if a ft ranger takes them after 
they be fet forth, his remedy is only at the common law. And 
the fiatute of 32 //. 8. proves it. For the words thereof bc^ If 
any do not Jet outy or do detain^ or withhold his tithes j (which is to be 
intended after they are fet out}, heJhaU bejuid in the court ebrifem^ 
&c. For otherwife mifchief would enfue to the parfon, in tbit 
he would fecretly fet his tithes forth, fo as the parfon Ihoildiidl 
know thereof, and would afterwards carry them* away. & td- 
joumatur. 



Ilcbt upon 
the ftatute 
Ibr the tre- 
ble value 
liei in the 
common 
law courts 
for not fct- 
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Ifoore oit. 
$. C. 

Jen!;. 279. 
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«3 Co. 47. 
S. C. 
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Beadle v. Sherman, [Cro. Eliz. 608. 1 

yx EBT upon the (tatute 2 Ed. 6. for not fetting forth tithes, whereiB 
the plaintiff declares, that he was parfon of Lytllngtm^ in 
the county of Cambridge^ and that the defendant was a parilbioDer 
there, and had corn there growing, ^c. the tithes whererf 
amounting to the value of 50 1. he had not fet forth: where(oit 
he demanded the treble value, viz. 150 1. After verdi£l (gr the 
plaintiff, upon a nihil debet pleaded, it was moved in arrtft of 
judgement, that the fuic for this treble value ought not to be 
brought at the common law, but in the fpiritual court, as it ougbt 
to be for the tithes before they are fet forth. But Tanjield for the 
plaintiff moved, that it might be well brought at th^ common law. 
And fo it was ruled in the exchequer, upon great advice, in the 
time of Manwoody betwixt one fVood ^nA Halton. For there the in* 
formation was brought by the queen only upon this fiatute, and tbe 
treble value was demanded, and adjudged that it lay not : for th« fiatittt 
gives it to the party grieved, arid not, to the queen. And then it 
was brought by fVood^ being the party grieved, and he had judge- 
ment to recover. And a precedent in this court, HiL 34. EUz. R$t* 
682. betwixt fVentworth and Crifp^ [a) was cited, where fuch att 
a^ion was brought, and the plaintiff had judgement to recover. 
And all the juftices were of the fame opinion in this cafe: but, 
becaufe it was a new cafe, they would advife until next term. 



(«) Mfrt 9it. pL 1289, S, C. ThU aftioQ too was by baroa and ftme in right of 
tbf feme. 

^ 5 Tbo 
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The cafe was moved again, [Tr. 40 Eliz.'] to have the rcfo- 1598. 
lution of the court: and they all refolved, that the afiion well ■ 
by upon the liatute. It was then moved, that thoFe tithes were 
perfonal chattels, which appertained to the baron only (^), and 
be bath joined his feme with him in this action ; and therefore it 
was ill. Sed non allocatur : for, the feme being termor, the baron 
itpoOefled of them in her right ; and the aflion is given to the 
proprietor, or farmer, i^c. wherefore the aftion is well brought in 
both their names. And it was adjudged for the plaintiiF. Note - 
that a writ of error was brought upon this judgement. And the 
error was afligned io the point of law. And the judgement was 
affirmed. 

M. 40 Eliz. A.D. 1598. B. R. 

Barjdale v. Smith. [Cro. Eliz. 633. j 

'T^RlSPASS by a vicar, for taking two loads of hay, and carry- Te tithe 0/ 

ing it away. The defendant pleads, that the place where, K^ *^'* 
\ic. is within the parifh of MaiJJlonej whereof he is parfon impar* <he vkar 
fence; aiid it was fet out for tithes : and, that he ufed to have i//- rndowed ^ 
dmas larbarum^ l:f fxnL The plaintiff replies, and (hews a compo- ^'^** *'^''" 
fition in the time of kmg Henry 3. and that the vicarage was then rum, if tue 
endowed^ which was, that the vicar (hould have mtnuras decimas^ bccn^fof* 
tS totam decimam garbarum \n fFatworth^ (which was an hamlet 
within the faid pari(h, and the place where, £5fr. and was parcel of 
that hamlet), and, that at all times, whereof, £ffr. he, and his pre- 
dfceflbrs (vicars there) had ufed to have the tithe of hay there ; 
wherefore, fcff . And it was hereupon demurred. Tanfald ; by 
thb pcefcription, he cannot have hay. For garba is always corn, 
ind therefore this prefcription cannot {land with the compomion. 
Colte e contra : for as the ufage hath been, fo it (hall be expounded. 
For it was adjudged in the exchequer, where a patent was made 
by king yohn to one and his fucce(rors, that becaufe BraSion faith, 
that anciently fucceffhr was taken for hares^ and that always fince 
it had ufed to defcend jure hareditario^ the heir Ihould have 
ic by that charter. Wherefore, Wf. And all the court here 
Bclblved accordingly ; for, in regard it was an ancient charter. 



(«) yiHiufU ftatet the a^ion as brought by the buiband ool}'| and yet held good. 

and 
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X598. and conftantly had been ufed to extend to hay» the wordfir&i 
"~"— ~ might well extend thereto, although at this day it is codhdobI^ 
ufed in another fenfe. Wherefore it was adjudged for &' 
plaintiff'. 



' Unity of 
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Supra 98, 



M. 40 & 41 Eliz. A. D. 1598. B. R. 

Chambers v. Hanbury. [Moore 527.] 

I^N a trial at bar in prohibition, the fuggeftion was, that the 
queen and all thofe whofe ellate fhe hath, have ufed to pay to 
the redor of King/wood 2s. 4 d. yearly in (atisfa£lion >of all the 
tithes of certain land, called Cowley in Kingjivood^ in the countjrof 
IFiUs^ upon which prefcription the iflue to be tried was takes. 
Upon the evidence it appeared, that the queen had the eftate of the 
abbot of King/wood^ who was owner of the land, and alfo refior ia 
fee in right of his abbey, whente it was inferred by fFilitm 
ferjeant and Francis Meore^ that the prefcription was not prove! 
on the part of the plaintiff*, inafmuch as the abbot could not pjr 
himfelf, nor can the queen, who has now the efiatc of the abbot: 
but the prefcription ought to have been dated in this manner \ thit 
is, that when the queen demifed the land, the occupiers had ufied to 
pay 2 s. 4d. in fatisfadion of the tithes. Sed curia^ viz* P^htm% 
Clenchy andFennerj contra eos ; for they were clear that unity of pot\ 
feflion is not a perpetual difcharge of the tithes, nor of the recoo* 
pence in lieu of them ; and if fo, then the retainer may be faid to 
be a payment to himfelf. And accordingly, under this diredioDi 
the jury found for the plaintiff*. 



An abbot 
feifcd of a 
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■ ff 

Benton v. Trot. [Moore 528.] 

tM prohibition, the fuggeftion was, that the abbot of ffTJttmm 
Hofycro/iy from time whereof the memory, faTr. before the diflo* 
lution, and Robert the abbot, at the time of the diflblution, were 
feifed in their demefne as of fee of the imnor of Nafing^ and^tf 
the rcftory of Najing^ injimul et femel ; and that by reafon of the 
premifes, they held the manor difcharged of tithes : that the abbot 
furrendered to the king, whereby, and by the fiatute of diflblu-, 
tions, 32 H. 8. the king alfo held it difcharged, for by that fiatute 
the king and his fucccflbrs, and all others who ihould have abbey 

lands. 
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imlt, (hould ifove^ hold^ ntaln^ hip^ and enjoy tiem dljchargei §f 1598. 
fgpK£nf oftiihes^ as frttly and in as ample manner atfd form as the ■■- 
Mats held and occupied thejn at the days af their diffdution, ot coming SJ^f "^Jj^.j 
i0 the Un^i highmjs : the plaintiff then ftated, that by another aA '^^ ".""" ""^ 
la the fame parliament, no onejhall be compelled to pay tithes for any tion in 31' 
lamls which by the laws or ftatutes of the realm are difcharged^ or not ^d^bccn^ 
chargeable with the payment of any fuch tithes : and To he deduced ^^^ ^^^^ 
the manor by conveyance of the inheritance and re6lory to Gr Ed-^ h^d^'dming ' 
ward Denny knight; but the manor was in jointure to his mother 'atdiirh°^' 
for life, who was married to CrevHi and the refiory was iq leafe to " ^«cnit 
Trot the defendant, upon the dcmife of flr ^^^uitfr^/ Denny \ and hndtaie 
he pleaded a leafe made by Grevil to him of the clofes, called Great Jr^^^^e ^ 
PrieJlfiMs and Little Prieflfields^ being parcel of the manor, and payment of 
complained that Trot fued him in the fpiritual court for the tith^jS unity. 
of thofe clofes : aiid he alleged further the fiatute of 2 and 3 E. 6. 
that no onejhall be compelkd to pay tithes for any land dif charged by 
ibt laws and flatutes of this realm by lawful prefcription^ or compo* 
fiiiem realy or not chargeable with the payment of any fuch tithfs, 

Troif the defendant, pleaded in bar, confefling the unity of in* 
faeritance, and that the abbot before and at the diflblution, held ail 
ibch parcels of th^ manor at he held in his own hands difcharged 
of the payment of tithes : but he pleaded further a leafe made 7 
H* 8. of the manor and re6lory by the abbot to fir Thomas Par^ 
viho died in 8 H. 8. poffefled of that term, which was for thirtyr 
yeutf whereupon Matilda his widow became pofleffed of it as ex» 
coitrix ; and ihe, 29 //. 8, before the diflblution, demifed tho 
clofes to Gowch and Shelley for four years, who before the diflb- 
lution paid the tithes in kind of the doles to Matilda^ as farmer of 
the redory, and they in 30 H. 8. before the diflblution, and at 
the time of the diflblution, paid the tithes in kind to the lord Crom* 
aufll^ to whom Matilda had afligned her term : h^ then pleaded his 
own l^le and the diflblution, as the plaintiff had alleged ; and tra- 
verfed* that without this^ Robert the abbot heM the clofes difcharged 
of the payment of tithes at the time of the diffolution as, ^c. To 
which plea the plaintiff 4emurred : and it was argued by Forfler 
and Cole^ attorney, with the plaintiff^ and by Francis Moore and 
Tanfield^ with the defendant* 

The plaintiff's counfel made two objcSions to the plea, the one 
as to the matter, the other as to the form. As to tlie matter, that 
the pitt admits unity in the freehold and inheritance of the redory 
the manor in the ^bbot at the time of the diflblution, and tlur 

VOL. 11. P tfvifior? 
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1598. 

- -ar years of the clofcs wr^rcof the 

_. .evcrancc not made bv :hc abbot, 
..J had the manor and re£lor\' in ieaFc. 
: }{. 8. cnafls, that all others (h^!! hcli 
.:i.'.<s in fuch manner as the abbot he!J 
t ■. the rcveiTion difchargcd ; they thought 
ouTmincd, the paitics who now hold the 
...charged, for the abbot mud have retained it 
c ^'xpiraiion of the leafe. The objcftion as to 
..K- traverfe, for it feemed to them that the tr:- 
. ...js inafuiuch as the unity is in manner confriredi 
. . . .'v the leafc in rj/e at the diifolLition, fo that ihcic 
,... .v> iiaverfe the difcharge. And if ilie traverfe bcnc- 
... -s it is made, it is not good ; for it is abfque he that 
.. iw.J difchargcd of tithes at the time of the diflblufioa, 
, ifjrter in law and not matter in facl. 
. ci.*:Hl.inl's counfcl maintained the plea, notwithflanding 
i' cciions. And as to tl:e objcciion to the matter, tlicy con* 
.. .?.it neither by the wor-is nor by the intent of the flatuteof 
:. S. was any unity a difchaigc of tithes, except unity of tl« 
., i:;d reftory in the abbot in his occupation together at the day 
:.jc Jifl'olution. And for the better undcrftanding of the law in 
■ i.j :>oint, it is to be confidorcd how tithes at the firft began; and 
:,J^t, how many manners of difcharge of tithes there were at the 
w\'::;mon law before the ftatute; and tiiirdly, the words and intent 
y\ the flatutc as to unity being a difcharge under it. Firilthen, by 
ifiC law of God, the laiiy were commanded to give a portion of 
their fubllancc to fpiritual pcrfons for the exercifc of their func- 
tions, as .ipj):ars in the fixth chapter of St. Paul to the Galatlanu 
'■■''' I. ct him that is inflmclcil in fpiritual things depart of Ijis gssds ti 
..\i .^n him that ifijinu'tith him. Now what pari or portion he (hould de- 
■••■.'^■' part with was uncertain, until the church apportioned it after the 
. ,cS «« example of the pricils of ti.c old iaw, who ufed to give the tenth 
yVi- ""'•'■ pj^N as iipjK-ars by ihc jiuiici.ils of the jews, which was founded 
■'■*!';'■'. iil'on tint VOW of [fuiihy in the 2Sth chapter of Gaie/isy that if God 
■ .i**"''^' * piolpi icd iiim in his j.uuncy, he would give the tenth part of all 
M/r*''* i.i: i..!.l, as the D.:::' ur.d Sf.i.'icnt wiites in the laft chapter. And 

1\^t' '*'^'''" *'''*^ ^''^' j)oiti!>ii to be ^iv'jn was certainly known to be the 

f"" tuitu i)ait, yet ilie ik:iU>m to whom it was to be pivcn, was uncer- 

j,.ii' t«in. And cvciy tcnjpordl pcsfon might have given his tithes to 

^"1 ' : any fpiiitu.;! pcrlon vvhomfocvcr, having cure of fouls, he pleafcd, 

before 
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before the council of Lateran ; and thence it happcnccf, that feveral '^9^- 
|X)rtions of tithes ifFiiing out of land within different parifhes were — — — 
found in the inheritance of religious houfes, as heing given to them text: ihc 
before that council. But that council rcftrains men from giving n*-[cil toit 
the tithes to any other than the parfon of the parifh within which the cduina 
they arife (the kingdom being divided into parifhes}, and thence it 
followed, that the eccItfialUcal law gives fuit againll him who 
detains tithes from the parfon of the church. But from this it 
manifefliy appears, that tithes were from the beginning merely 
fpiritual, and that no layman was capabfe of them. And to this 
piirpofe is 13 ^. 3. F/VzA. Probtbition^ pL 20. If a parfon fell ^j^^^ ^**l^« 
his tithes for money, he (liall fue for the money in court chriftian. 
And 3 E. 3. Fitzh. Grants^ pL 70. an appropriation of a par- 
fonage to the templars \ms not grantable over to the hofpitallers, as 
Herie fays there, becaufe the privilege of retaining tithes to their 
own ufe was annexed in confidence to their perfons by the ordi- 
nary who made the appropriation, and is not transferable by grant 
from the one to the other, as temporal things are ; for which rca- 
fon an a6l of parliament was made to transfer thefe things to the 
liofpitallers in the 17 of £. 2. as it appears. And in 44 £. 3. 5. it 
is ruled, that an aflife does not lie for tithes, but that if the lord has 
referved the tenth part of the corn or fuch thing, he fliall have an 
aflSfc of that, as of a profit apprendre. So in 7 E. 6. it appears 
from Dyer 83. [fupra 119.] that no temporal aftiou lay for tithes, 
until the ftatute of 31 //. 8. gave them after the diffolution, and 
that the appropriated reflories and portions of tithes were given to 
the crown. Whereby it is proved, that though the abbots had 
temporal capacities to take land, and aifo fpiritual capacities to take 
tithes, and though they had fometimes the inlieritance in the land, 
.and alfo the inheritance in the tithes which proceeded from that 
£inie land, yet thofe two inheritances were divided in them in 
relpefl of their feveral capacities acji ejjent in diverfu perfonls. 

As to the difcharge of tithes, there were three manners of dif. 
charge at common law. The firft was prefcription : the fccond, 
privilege: the third, unity. The difcharge by prefcription was In 
non decimandoy and in modo decimandi. Spiritual pcrl'ons only could 
prefcribe ' /;f non decimando^ and not temporal perfons, unlefs for 
lands which they held as farmers to fpiritual perfons. And for 
this is the cafe of JVright v. IVrighty^'xTi prohibition, HiU 38 Eliz. 
Rot. 628. in the king's bench, [fupra 167.] where the fuggef- 
tion was> that the land was of the poffcflions of the bifhop of ff'/n* 

P 2 c/:e/!er, 
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1 <;q8. ^heftefy and the^plaintiff prefcribed that neither the biQio]^ Us te* 
- nants, nor famicrs« bad ever paid any tithes for it from time iomk- 
morial ; and adjudged a good prefcription. So, the parCon of a 
church may prefcribe for his glebe in another parifiu And fo of 
all abbies tfnd religious houfes ; for^ becaufe they were capaUe of 
tithes, they were capable of being difcharged of tithes in their own 
land, and the commencement of the difcharge is not exaiiiiiidik 
when there hath been a continual difcharge from time immeniorial, 
but It (hall be intended to begin upon a reafonable cauie. But tliii 
kind of prefcription is not alleged in the prefcription in the prin- 
cipal cafe ; for it is alleged that the abbot was parfon and pn^uie* 
tor of the land from time whereof the memory, iic. and that bf 
reafon of the premiies he held the land difcharged of the payment 
of tithes, C^Tr. by which condufioo it app ^ars that the reaibn anl 
commencement of the difcharge b unity ; and againft the pka of 
the party no other difcharge can be intended or prefuncied, ai it 
might be if it had alleged the prefcription in non decimandt'mAMl 
fiich concluGon. The prefcription in modo dccinuuidi is common (o 
fpiritual and temporal perfons ; and if land difcliarged per nukm. 
decimandi fall into the inheritance of a reAor /;/ jure iccUfi^^ thii 
does not interrupt the prefcription, but the retainer of what is due 
for the tithes (hall be faid to be a payment to tlie xtEkox him(clf in 
order to continue the prefcription in whofe hands foever the land 
fhall afterwards come upon its disjun£lion from the leQoryi ai 
was refolved upon evidence at bar in a prohibition io the cafe of 
Chambers v. Haniury^ [Jupra 208.] The difcharge by privilcp 
is, where the pope, who formerly ufurped the privilege of fupicne 
ordinary, by bull granted the privilege of being difcharged from 
the payment of tithes ; but this was always to be made tp a fpri- 
tual perlbn who could take tlie cure of fouls : as in 10 EHz. Dftr^ 
277 b. [/upra 13a.] the bull to the religions of the order of Ciikr- 
tians privileged them that they (hould not pay tithes of the hodi 
quas propriis moHilui excoluerunt : and vet their leffees and .fanners 
paid them. And many difcharges were under fuch^ privileges -m 
conditions and provifions contained in the bulls. The difcbu^lijr 
unity is more properly a fufpenfion than a difcharge ; lor the 
unity is of the land in a temporal capacity, and of the tithoa in a 
fpiritual capacity, both of equal eftate of inheritance in one perfon, 
fo that it is a difcharge for the time of the payment of tithes from 
the nccefTity of reafon, becaufe he cannot pay tithes to himfdf; 
but, wlien the land is come into the bands of one, and the right to 
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the ttf hd bto the hands of another, in that cafe the oecefliiy it 159^* 
re mo v e d , and the tithes are payable for- the land* And the conr — ■"■•^ 
junfiion of both the inheritances in one perfon was not any perpe- 
tual dircharge, becaufe the capacities in which be took them were 
ftveraU to that the fpiritual thing could not extinguifh in the tem- 
ptMraT^ ar it would be of things temporal, fuch as rents, comaM>ns» 
profiu sppremtrey and the like. And this is proved by 30 H. 8. 
JDy. 43. where it is refolved by the juftices and all the ferjeants, 
tkat if- a parfon purchaTe land within the pariQi, and deroife it for 
yean, or make a feoffment of ir, he (hail have the tithes from his 
OWD leflee or feoflee. So, he ihali for fuch land pay tithes to his 
farmer of the reflory, if he demifes the reQory, and retains the 
land in his own hands. And according to this is 7 E. 6. Bro. 
Difmis 17. — We are now to conGder the fiatute of 31 H. 8. the 
intent of which was founded upon this providence, viz, that as the 
legiflature had now given to the king the lands of the religious 
perfons, and the king could difpofe of them to his temporal fuh-- 
jefis, who were not capable of tithes, nor of fuch difcharges of 
the tithes of lands, as the abbots liad woyed ; in order to avoid 
contention, and to encourage the purchaiers of abbey lands, they 
were defirmis of providing that the king, and all other perfons 
who Ihouldhave any abbey land, (hould hold it difchar^^d from the 
payment of tithes in like manner as the abbots held it at the ds^y of 
the diflblution ; and according to this intent they inrerted'thelaiH 
branch of difcharge of tithes in the faid ftatute of 3 1 H. 8. of the dif- 
iblution of monafteries : by which it is clear both in the letter and 
the intent that all lands which the abbots held dilcharged by the 
- privilege of any bull, or by any manner of prefcription, the king 
and every other perfon (hould hold for ever difcharged according 
to- the privilege and prefcription : an<l alfo that where the abbots 
held at the time of thedi{rolution any land in their hands difcharged 
of tithes by reafon that tliey themfelves were the perfons to whom 
the tithes were payable, there the king and every other perfon 
i (hould hold thofe lands difcharged for ever, if the abbot had an 
equal eftate in the land and tubes; and this by the words of the 
ftatute, ihat thiyJhouUi retain and keep the land difcharged as freely as 
ihe abbots lie. But, if the abbot were out of po(re(rion of the 
redory or of the land at the time of the di(rolution, fo that tithes 
were then paid ; then the land was not difcharged at the di(Iblu« 
tion, and therefore (hall pay tithes perpetually. For where there 
is no difcharge but uoityi there the unity muft be of the occupation 
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i<q8. ^^ ^^^ together, and no other unity of cftatc was any difchar^ at 
I-- common law, neither at the time nor heforc the dilTolation, » is 

proved by the cafes before cited, and is alfo expounded by the 
whole ufage and experience fince tiie ftatute, as appears from the 
cafe of copyholders of abbey lands where the abbots were alfe par- 
fons ; there, there was unity in the eflate of freehold of thfcrcAory 
and alfo of the copyholds, and yet the copyholders have aihrm 
paid tithes (ince the flatute : whence it fhould feem that ntiity of 
the freehold and inheritance without unity of the occupation of th 
land and reflory in the abbot in the principal cafe, is not fuch a 
difcharge of tithes as is within the intent or letter of the flatbtf. 
And if he who was leflee for years of both under the abbot, tint 
is, of the land and re6lory, had not leafed cut the land, it wooU 
be a great queflion if that land by fuch unity in the hands of the 
leflee for years (houid pay tithes. For the words of the flatuteare, 
that the king and his patentees (hall hold them difcharged as firccly 
as the abbot held them the day of the diflfolution ; a'nd if the abbot 
did not hold the land and rcRory together in his occupation, he 
did not hold the land difcbcrged of tithes at all : and whether the 
lioKling of his farmer ihall be faid to be within the flatute as if he 
had held them himfelf is doubrful. But here the cafe is ftronger, 
« becadfe the farmer had leafed out the land and retained the refioiy, 

and 'he took the tithes of the land at the time of the diflblutioD 
■ fronpi the leflee of the land in right of the re£lory, fo that the land 
was ■'neither then difcharged, nor did the abbot then hold- ii; 
wherefore, Uc, As to the matter of form, the traverfe feemel 
to them to be good : ift. becaufe in the whole fuggeflion there ii 
but one thing material and traverfable, and that is the difcharge tt 
the time of the diflblution ; and upon that the prohibition is 
founded, and therefore the defendant has traverfcd it. For if lie 
were to traverfe the difcharge before the diflblution by unity time 
immemorial, that is not material, becaufe admitting the unity time 
immemorial, it is not material if there was no unity at the diflb- 
lution : and if he were to traverfe the unity in feifm at the lime 
of the diflblution, that is, that the abbot was not feifed of the land 
and re£lory at the time of the diflblution, this would pafs agairrft 
him, becaufe he was feifed of an eflate of freehold and inheritance 
in both. And therefore the defendant hath done well to confeGt 
- fuch feifin, and to fliew a feverance in occupation, and that the 
land was out of the hands of the abbot by leafe for yean at the 
time of the diflblution. 

Fenner, 
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FiHfier^ ^uifne juftice, was with the defendant in both pointSf ir^ 
VIZ, the matter in law and the traverfe. Gawdy was with the plaintiff -^^^ 
in both points. Clench and Popham were with the defendant as to 
the matter in law, and with the plaintiff for the infufficiency of 
the traverfe. And Popham faid, that unity of eftate, and not ■ of 
occupation at the day of the diflblution by the abbot, is no difcharge 
of tithes within the (latute. But, if the abbot at the time of the 
diflblution held the land in fee, and the redory likewife, this land 
IB always difcharged ; and this conftru£lion has been always made in 
this court upon the words of the ftatute, that the king /hall retain and 
hip the land as freely difcharged^ as the abbot held it the day of the difjoh'* 
tiWrn And fo it was ruled in the cafe of Knightley v. Spencer^ \.f^P^^ 
191.3 and in another cafe between Green and Bofekin, [fupra 197.] 
and fo alfo it was taken by the juftices of the common bench. But 
as to the cafe of copyholders, he took it to be clear that they (ball 
aot be difcharged ; and if the. abbey land were in leafe for a year, 
or otherwife, at the time of the dilTolution, and not in the proper 
manurance of the abbot, that land is not difcharged by the unity 
of the freehold in him. And as to the traverfe, he faid that it is 
the matter in law which is traverfed, whereas nothing is traverfable 
but matter in fa£i : for the matter in lad is the unity, and the con- 
dufion upon that is by reafon whereof the abbot held difcharged. 
And the traverfe of the difcharge is the traverfe of the conckifion, 
whereas it (hould be of the unity, which is the matter in fadl ; 
aAd be confefled that unity from time immemorial, before the dif. 
{blutioiiy is not material, but unity at the time : and if an abbot 
had purchafed land and a rc£lory the very inflant before the diiTolu- 
tion, and was feifed of both in demefnc and occupation at the time 
of the diflblution, he faid that that land will always be difcharged 
of tithes. And in the principal cafe it fcems that the fpccial mat« 
ter would well enough liave maintained the iflue for the defendant 
againft unity of feifm. 

M. 41 Eliz. A. D. 1598. B. R. 

Green v. Hun. [Cro. Plliz. 702.} 

T N prohibition for fuing for tithes of the rakings of barley, the Prefcri] 

plaintiff alleged a prefcription to make the barley into cocks, and ^^J^\^ 

to pav the tenth cock in fatisfa£lion of the tithes of the barley, and ^^^^}^ ' 

of the rakings w//7ttx voluntari} difperfed. And it was thereupon ch!»rgc* 
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demurred ; beciufe be did not aver, that tho(e rakings were hot 
mi/tui voluntarii difperrcd. For Bacw^ who moved it, faid, that 
in 31 Eliz* it was ruled io the common bcntob in on^ Aiami cafe^ 
that % prefcription to pay the lenrh cock generally, in fatistafiion of ' 
all rakings, was not good. For he might leave the greater part of 
thecorn in rakings. But all the court l^d, that the prercriprioa 
was goodf and there needed not any averment ; but that ought to 
come on the other part, if he would. Secondly, he fucd for tiths 
of wool, and alleged a cuflom to pay it every year at Lamnm-iKi\ 
and that he fet it out, UV. And it was thereupon moved, thit it 
wag not good ; for this is not a modus iHimandit but for thr tine 
oblyt which is tp be tried in.the fpiricual court. But the co«t 
held it to be good : for it is due de jun^ when it is clipped ; but 
by prefcriptbn it may be fet out altogether at another day, andtbit 
is good* And if the fpiritual court will not allow tiiereof, is it » 
here alleged that they will not, it is fit to prohibit them* Thifdr, 
he preCcribed, that for young cattle reared for the piail tti be 
milch-kine> or for the plough, no tithes have been accufiomcd so 
be psid : and it was thereupon demurred, and adjudged a good 
prefcription ; for they be for the publick weal. And the parloB 
is to have benefit of them in another kind. And it was held, tint 
for paftures of fuch cattle no tithes are due for tlie reafon afbrefiid. 
Fourthly* he prefcribed, that for all wood combuiHble he uled to 
pay a penny, called a htaith-pemiy^ in fatisfaSion for all tithes 
thereof : and it was thereupon demurred. And it w« adjudged 10 
be a good prefcription. For other kind of tithes he alleged alb 
other fuch payments of the like fums, i^c. Et quod cmites^ et fih 
gula perfona^ n^iius de^ k^c. have iifed to .accept thereof, lie* ; 
and the defendant traverfeth ; quod onines^ ftjingula^ kic. had mft 
accepted. And it was thereupon tdemurred } for be nought to have 
traverfed the cuftom alleged, and not, quod ornms^ ^^^VH^ fif^ 
drd not accept. For then, if any of them did not accept. h<^ ont^ 
throws the prefcription, which is not reafonable. And fo was thi; 
opihion of the court. Wherefore it was adjudged, wod prebiHik 
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H. 42 £ll2. . A. D..I599. B. R. 

Aujltn V. P/]?^/. [Cro. EI12. 736.] 
nnoHiBiTlON for fuing for tithes, wherein it was fuggefied. Proof in 

that P. pioprictor of the reflory of B* wherein thofe lands ^r|Jj^°4fon 
a(ei and all his predeceflbrs have had twenty acres of pafture, and n«ed not be 
another clofe containing twenty acres of wjood, in fatisfaflion of 
tithes. And his witnefles being examined^ according to the (latute 
of 2 Ei. 6. proved, that lie bad the twenty teres of pafture, but 
Aot of wood. And thereupon Ctkt^ attorney general, prayed 
confultatioii : for the fuggcftion is not fuificient, that be had the 
dofe, lie. without (hewing of what eftate, or bow. The fuggef* 
tion alio is not proved as it is alleged. But all the court held it to 
be well enough : for it is fufficient that he had it, and the other 
cannot ihew how. And fo dodlor CotUiCt cafe was ruled accord* supn 191: 
ingly. The proof alfo in a prohibition need not to be fo precife : 
buti if it appear that the court- chriftian ought not to hold plea 
tlmeof, it fufficeth. And therefore, if there be a prefcription^ 
that the parfon holds an hundred acres of land in fatisfaflion of 
tithes, and ihe proofs be, that he holdeth fixty acres only in fatif-* 
faAion of them, it is yvell enough. So here the fubftance is proved, 
that he held land io fati$fa£tion, lie wherefore it was agreed, that 
the plaintiff (hould declare^ and, that the defendant fliould plead to 
iQiie. 

H. 42Eliz. A. D. 1599. B. R. 

• - ■ 

Sihky V. Crtnvky. [Cro. EHz. 736.] 
t" ■ ^ ■■ 

pKORXBiTiON for tithes; the defendant (hevircd, that, before ProMhition 

that titne, the plaintiff had fued in chancery, to (lay it by fuimi«i°r. 

Enili/h bilf, and afterwards brought a prohibition theje, and a con- '^ ^' ^^n 

fultation \^s there granted ; and, that this prohibition is for the upon fn« 

fame caufe, viz, for matter of difcharge : wherefore he prayed a [hTsMttfr, 



confultation upon the ilatute of 50 £d. 3. c. 4. which is, that 
confultation being once duly granted, there Ihall not be another 
prohibition. But the court held, that this confultation was not 
duly granted according to the intent of the ftatute ; becaufe the 
prohibition was not duly grantable there, and fo out of the (latute : 
for it was not duly granted upon an EniUfi bill. And by Popham^ 
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*599^ Md they ought to be appointed bow they (hall go by hifD» who 
■ ■ bad then the pofleflion before the' council, and that wu in- 
tended to be the copyholder himfclf. But of leflees for yean it 
V otherwife ; for they (hall be intended to be the po(fe{Goiig of the 
ln(hop himfeif^ at the time of the council. Wherefore, &r. 
Kiawdy and Clench doubted thereof : Wherefore aiijournatur^ 8 id. 
4* 13. Note, that Pcfch. 44 Eliz, this cafe was argued again; 
and then Gatvdy^ Fenner^ and Telver/on refolved, that this prefirrip- 
tion was good ; for all copyholds are derived out of the maoor: 
and it (hall be intended, that this prefcription had its commence- 
ment at fuch time, when all was in the lord's hand ; and the one 
prefcription i^ not contrariant to the other, although both were 
from time whereof, (fc. for the one (hall give place to the other: 
and this obje6lion may be, where a copyholder prefcribes for 
common, or the like, which is ufual. But Popham held his {or- 
mer opinion: yet, notwithftanding, it was adjudged fof the 
plaintiff. 
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P. 43 Eliz. A. D. 1 60 1. B. R. 

Seal V. Pf^eb. [Cro. EHz. 819.] 

Orokibition for tithes againfl the defendant, farmer of the 
rcflory of Frittender^ in the county of EJfexy it was funniiedt 
that, from time whereof, tjc. the plainriflf had ufed to pay 4s. ftr 
annum^ in difcharge of all tithes. And his proofs were, that be 
uied to pay 4s« 6d. per annum. And upon this variaiKe, a con- 
fultation was prayed. And becaufe it appeared, that there were 
not any tithes due in kind to the parfon, as be had fued ; but it 
was a modus decimandi^ although not in fuch manner as the plaintiff 
furmifed* the court held, that the defendant (hould not have a 
confultation. For he had not any caufe to fue for tithes of the 
land, and it was ruled accordingly. Vide 2 EHz. Dy. 171. 



T, 43 Eliz. A, D. 1601. C. B. 
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BkckwePs Cafe. [Crp. Eliz. 843. | 

"tf^HOHtBiTiCN* ^The cafe was, .t)iat a parilhioaer^ fevered the 
'^'"tithes from the nine parts ; but being in 4 clofe» the gate. was 
iVwi^"'' "ioctW fo that the* parfon could not come at them, and he fued in 
'* ihtft^iittnl ccfan^:'iod^IiDre. thequeiliosD' :waSr.:WJhctber the ^ue 
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wei39 Iocbed| or open* And thereupon a prohibition was brought^ 1601. 
fiippofiqg \hi% to have been a temporal matter ; for the tithes being - ■ ' 
fevered are lay chattels. But the court faid, that although the 
tithes be fevered, yet by the ftatute they remain fuable in the fpi* 
ritual cpurt. And then the other is but a confequent thereof, and 
therefore is there triable. And if they reFufe to allow his proofs, 
as it was furmifed, (but not within the prohibition), it was faid, that 
Me ought to appeal. 

H. 44 £liz. A. D. i6o2. C. B. 

RMnfott^ Vicar of the Church of Kimbolton^ v, BedeL 

[Cro. Eliz. 873.] 

'TpEESPASS, for taking certain loads of wood, fct out for tithes: vicarage 

the defendant pleaded not guilty. The plaintiff (hewed in evi- ^^\ ^- 
dence^ that in the time of king Ed. 3. the reflory was impro- the reaory 
priated, and the vicarage then endowed, and [inter alia) the tithes femmcnfof 
of wood were allotted to the vicar. The defendant (hewed, that, * ^'car »» 
for 160 years laft pail, there had not been any vicar prefented there^ 
until the plaintiff obtained a prefentation from the queen by colour 
of lapfe ; and fo pretended, that in regard it had continued h long 
in this manner, it became reunited to the re£lor)'. But the court 
informed fhe jury, that although a vicarage is always taken cut of 
the parfonage, and for the neceffity thereof may be reunited to 
fupply the parfonage, yet, by continuance of time in not prefent- 
ing a vicar, which is the default of the parfon himfelf, it ought not 
to be adjudged to be a difcontinuance of ther vicarage. But fome- . 
Drhat ought to be (hewn of the reuniting thereof. Wherefore, by 
eke court's diredion, the jury found for the plaintiff, 

• •■ 

T. 44 £)iz. A, D. 1602.' B. R* 

Day vl PechvelL [Moore 915.] 

TV debt for tithes, »«» ///ir/ was pleaded, and it was found that Cro.Ja.701 

dtbit 78 K, and as to the refiStiie^ non dfbe( ; and damages were fi^^^' 
a{reffed at id. and 4c s. coils. The plaintiff releafed the damages ^'^^ 
and CO (Is, and had judgement for the debt. Note, i. The flatute 
Whidi gives treble damages does not. allow the jury to {[ive x>tber 
iknlajjes. 2. No cofts bemggrven -by the flatute, the jury canftot 
affefs cofls. 3. Two farmers nay join jm an aflion qpon th^ j(|a- 
tme. 4. A farmer of tithes flnU have ah aflipp by the eguity. pf 
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the ilatute, becaufe he has the right to the tithes, though the fiatate 
does not give the a£lion to the farmer. 5. An agreement with the 
one farmer (hall bind his companion. 

H. 45 Eliz. A. D. 1603. B. R. 

Cibfon v:Holcraft. {Yclv. 31.] 

^npHE fuggeflion in a prohibition to flay a fuit in the fpirittiil 
court for tithes was, that the abbot of Fale Royal in Cheflnn 
was fcifed of the parfonage of tV. and of the grange of Darnd^ 
whereof tithes were demanded by the prefent parfon of ^. and 
that the faid abbot and his predeceflbrs from time whereof,. &r. 
were feifed of the faid parfonage oiJV. and of the faid grange of 
D. in their demefne as, (^r. in right of their abbey, and rattm 
ind^ (hewed the unity of poire(rion in difcharge of the tithes upon 
the ftatute of 31 //. 8. To which the defendant pleaded, that the 
abbey was founded 5 £• i . (which is within time of memory), 
and (hewed and confefTed the unity of the parfonage and grange 
after the time of the foundation. And upon the motion oiCoh^ 
the attorney general, (per toiam cunam)^ the plea in bar is good; 
and it is not necelTary to traverfe the prefcription, for the (hewing 
of the foundation of the abbey to be after the time of memory is a 
iufficient confeding and avoiding. But, if the defendant againft 
the fuggeflion of the perpetual unity would (hew, that the de- 
rnefnes before the flatute, and in the time of the abbot, were in 
tbe hands of the farmers, iffc*. there, he ought to traverfe the 
prefcription ; for although the po{re(rion was chargeable in other 
bands, yet as to the fee-fimplc which remained in the abbot, it is a 
difcharge in right. 

M. 2 Ja. A. D. 1604. B. R. 

Hall V. Fettyplace* [Cro. Ja. 42.] 

PROHIBITION for tithes; whereas he was feifed in fee of three 

acres of meadow infra parochiam de Sunning ; and that within 

the faid parifli there is fuch a cuflom, that every oile feifed of any 

* This cnfc is difTereutiy reported by Moor^, 758; for be fays, that thif prefcrip- 
tion to make* the firll crop into fmall cocks in lieu of all the cilbes of Uie firft au4 
fecond crop was not allowed: but, if he had prcfcribed to make it into great cockii 
or to carry it to tLe parfun*s b^rn, that would have been a good prcfcrif tion. But Qu. 
'whether thi^ flaterocnt be not corre^, and whether any tithes be due of tbe after 
mcwib. Vide infra. Cro. Bii<. 669. 

meadow 
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meadow within the fame parlQi have ufed time whereof, y^. to 1604.. 
cut down the grals upon fuch meadow growing at their proper — "— • 
cofisy and the faid grafs to ted and (hake abroad, and the faid grafs, 
fo difperfcd and call abroad, to gather into weoks and windrows, 
and to put into fmall cocks ; it pojl primam circumiaiioncm inde 
the tenth cock inde to fct forth for the parfon, or his farmer, in 
ratisfa£tion of all tithes, as well of the firft mowth as of the latter 
mowth o£ that meadow for the fame year, which the parfon, Wr. 
l)ad uled to accept, l^c. ; and allegeth in faSJoy that he did fo in 
fuch a year ; and that the defendant fued him for tithes of the 
latter mowth, £5fr. And hereupon the defendant demurred : and 
it was moved for the defendant, that thi^ prefcription. was not 
good ; becaufe there is no more given to the parfon than he ought 
to have; for, by giving unto him the tenth cock, it is that which 
the law appoints, and therefore cannot be a recompence for ano- 
ther thing ; for the tenth of the hay of the firil mowth cannot be 
fatisfa6lion for the tenth of the after mowth. But becaufe it was 
alleged, that he at his own colls had tedded and (haken it abroad, 
and gathered it into weoks and windrows, and made it into little 
cocks, and fo was at a greater labour and charge than the law 
appoints, and the parfon hath benefit by the faid labour, it is a 
good caufe of difcharge ; and a precedent was fliewn, Pujch* 37. 
£7/2. Rot. 284. in this court, betwixt Awbrey and Johnjon^ parfoii 
of Burghjield in comit. BerhJInre^ where it was furmifed, that every 
Inhabitant there had ufed to cut down the grafs in the meadows at 
the firft mowth, and at his cofti.to make it into hay, and to fe( 
forth the tenth cock of hay in fat|sfa6lion of the hay coming as 
well of the firft mowth as of the latter. And it was adjudged to 
be a good bar for the tithes of the latter mowth : which was held 
to be all one with this cafe in queflion. And Popham faid, he had 
known it to be refolved, that of right, without any fpccial cuftom 
alleged, no tithes (hall be paid for hay of the latter mowth ; for 
the rule in our law is, that tithes (hall be payed ex annuatis renc- 
vantibus fimul et feme!. Wherefore, without- view of any prece- 
dents, or bearing argument therein, they agreed, that the prohi-r 
bition (hould (land* 




CASES. 



H. 2 Ja. A* D. 1605. B. R*, 

C^mwallis V. Spurttitg* [Cro. Ja. 57.] 

^j^ of the T N debt by the par(bn of Growl upon the ftatutc of % Md* €> for 
'''tTif to 'he ^^^ fetting out tithes, a fpeciai verjifi wai foundt th«jr the bak 
order of St. wbereof the tithes are demanded were parcel of the poflefioo o( 
jufa?ciii by ^^ Templars, who were dilTolvcd in the time of £/. a. 9oi thofe 
>7E-^.»d pofleflions by a£l of parliament 17 £tf. 2. were |(iveQ awd pwrxd 
by 3a H. ^. to the priory of St. ^i&ii of 'Jtrujakm^ with all privilepp^ tfc; 
unot tithe ^^j -^ ^^ found that the Templars had a fpecial privil^ time 
Moore 913. whereof, ^c. to be difcharged of tithes of thofe laada which /n- 
Vide' Infra. /nVi manthui excolufit : and it was found that, by fpecial a£l of pir* 
liament anno 32 //• 8. the pofTeflions of the priory of Saint Jth 
were given to the king by general words, of all lamdf^ fmummti% 
&c. in tarn ampUs moJo et forma^ as the abbot had them; and 
from the king thofc lands came to the defendant : and whether he 
(hould hold them difcharged from the payment of tithet as the ab- 
bot had them, was the que&ion. And it was argued by TanfM 
and others for the defendant, and by Paget and others for the 
plaintiff : and after argument all the court refolved, that he IhouU 
not have the privilege to be difcharged ; for, by the common law, 
a lay perfon was not capable of fuch a privilege : and if fuch lands 
had come to the king by the relinquiOiment or diflblution of aiqf 
monafiery, the king (hould not have had the benefit of that pri* 
vilege until the flatute of 31 ft 8. And by that ftatute it is ap* 
pointed, that all monafteries, abbeys, iic, which before had comci 
or afterwards (hould come to the king, by fuppreffioDt furrendcTi 
tic. the king (hould have in fuch manner ahd form, He* and that 
he (hould have them difcharged from the payment of tithes u the 
abbots, ^c, ; fo as the makers of that law intended, that by the 
firft claufe, without the laft, they (hould not hold them difchargdl 
and therefore they added that claufe. But this (latute extendi 
only to fuch po(re{riQns as came to the king by furrcndcr^ (:fr. and 
(hould be vetted in him by force of the faid a£l \ and doth not ea« 
fend to pofTedions which vetted in him by another a£l ^f parlia* 
inent, fo not by the*(irft ; according to the rule which ia taken in 
Supra. X90. 2 Cq. 46. in the archbifhop of Caniorkurfs cafe. And tkefe fandl 
were here given to the king by a fpecial aQ of parlfaiiieiiti jl H. %• 
which hath the fame words in the firtt claule as the a& oC 31 //• 8« 
bath, but bath not the fccond ) wi the^efMC thcfo^ is no* 9au(e of 
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liolding them difeharged from tithes. And To it was adjudged 1605. 
accordingly for the plaintiff. And in this fame term a like judge- *- — ■ 
joaent vras between the (kme parties in a prohibition upon a de« 
murrer. 

p. 3 Ja. A. D. 1605. fi. R. 

■1 

Cbampemon v. Hill^ [Cro. Ja. 68.] 

IM debt upon the ftatme of 2 Ed. 6. for not fetting forth tithes, the Oae adioa 
plaiiiciflr fliewed that two pans of the tithes of the place, i^c. ap- brought 
pertained to the redory, and the third part to the vicarage ^ and ^^^^e^op 
that he had a leaGs for years of the re3ory, and another leafe of the « & 3 ^ tf» 

upon fp vf rwt 

vicarage; and for not fetting forth the tithes lie demanded ac- t»iei«if 

cording to the ftatute the treble value. The defendant pleaded non {^^'^q^^ 

Met^ and found againft him : and it was now alleged in arreft of cd in the 

judgement, that inafmuch as the plaintiff's caufe of a£lion ii yei". 63. 

grounded upon feveral leafes, lie ought to have brought feverai ac* ^btT ^l^ 

tjonc, his title being feveral: but the court held that the aAion was 86. 
^ell brought, in regard he had both titles in him, and he is to have ^^*^'^ 
the entire tithes; and this a£tion is brought upon the tort, becaufc 
lie did not fet out the tithes ; wherefore it W9s adjudged for th^ 
plaintiff, 

M. 3 Ja. A. Di 1605. ^* ^» 

Hutton V. Barms. [Yelv. 79.] 

TTUtTON being tiled in the fpiritual court at Durham for titbfii» a vaiiaM* 
*^ brought a prohibition there, and fuggefied that the prior of ^'"''a^?)^**** 
Durham was feifcd of the grange of Sefgerfonwick in right of the and the 
chorcb* viz. the priory; and prefcribcd in the prior and his prede* /hc^piaintl? 
ceffbrstofaold that grange without payment of any tithes; and <|^ pr^'^^^i- 
fliewed the diffulution of it, and liow it came to //. 8. and the fctibn /« 
ftatute of 31 //. S. to hold it as the houle of rdigioo held it before ^ mlX\^m 
and derived to bimfelf a \^^eoi 50 years from queen Wizuhithi ma^tehai: 
and after bis preCcription in n$n decimand9^ (hewed how the defeq* im m^do 4$, 
dast fued him in the fpiritual court for the tithes of forty fleeces of' '*^''*^' 
wboL To this the defendant pleaded, that he fued the plaintiff for 
tbi tithes of 400 fleeces of wool, and prayed a con<ijltation ; and 
for the vaHaoce between tlie libel and (iiggeftion the jnftices of 
»iQze awarded' « coBfoltitios^ and adjudged doublt coAl to the d^ 
V9I'- IX* (U fendant. 
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1605. fendant. And lehetion afllgncd both ihcfe matters lor crrof. 
■ ^ ' ' And per curiam^ they are error \ for tlie variance is not material , 
here, becaufc the plaintifFprercrlbes in non decimand^^ and tbertby 
oufts the fpiritiial court of all manner and power of jiirirdifiloit fur 
any tithes arifing from this grange, becaufc it is difcharged injt\ 
but, if the fuggeilion had been on a modus decimandi^ then it would 
be othcrnife; for there the fuit for tithes belongs originally to the 
• fpiritual court, and therefore there the fuggeftion ought to agree 
with the libel ; for if the parfon libels for tithe of hay, and theotber 
will fuggeft a cullom for titHe of corn, that is not to'thc ptirpofe] 
for it is not for the fame thing. The fame law where they vary 
in thequantitics of ihc thing dcniaTrdcd, becaufe the fuggeilion ii 
founded upon the libel, and the plaint iff is to ilay the proceeding! 
there but for ©ne caufe certain. But in the c^icfttprn^ the fuggef- 
tion difcharges the fpiritual court from all manner of power furany 
Thtf defcn- tithes at all; and therefore tiie variance is not material. 2. The 
d.«ntinpio- jujAement for double cofls was error on the exprefs letter of the 

BibitKfU en- Jo , . . t 

tlricri to ftatutc of 2 & 3 £. 6. whic!) gives double co{\% only for want of 
oniyfor^** * proof of thc fuggellion, and lor no other caufc. S^tcd nsta. 

wnnt of • 

pro if of the 

P. 4 Ja. A. D. 1606. B..R. 

■ ■ ji 

Gretie v. AuJ}nu [Yclv. 86.] 

The rraor ylUSTEN^ vicar of Aveky \i\ LjJc'Xt libelled in the fpiritual court 
cn'tTiicdto' fo*" ^^^ tithes of herbage and agiflment of cattle on the 

*f T"^) '^'fh* 6^®""^^ t\\txii after harvtft. This \va5 againft Cune^ who brought 
noi can the a prohibition, and laid a cuilom within the parifh, quod qualihet per* 
fum« any" f'^^ habens et pojftdens'tiliqmd pi^atum fwe fundum in allquo un9 Mi 
ti.iiig in fa- ifjfjr^ parochiam pradiG:* unde faniim fcdem anno na5fum fuit ta 
viciirwitk- provent a tempore cujus^ ^c. ufa fuit eV confuevtt apth temponm 
men^t 0°^' ^^^ '^^'"^ gramen fuper hujuffnodi pratis five fundis crefcem ad expnh 
4)rcfciii»iioii. y^j Jl^as proprias metere et defahare^ et gramen fic meffumpoflead 
Jimilia cuflagia^ Wr. in cumulos^ vocat* cocks, congerere^ et quemSkt 
: decimum cumulum fic inde congeft* a caterit novem cumuUs^ (fc, oi 

ufum reSforis ecclefta parochiaV prad* five ejus firmarii^ (sfc. diviien 
et exponere^ in plenam et integrum contentionemy folutionem^fatisfaC' 
tionem^ et exoneratiovem^ ac nomine et loco omnium etfingular^ decim^* 
rum quarumcunque de in vei fuper aliquiius hujufmodi pratis five fun£i 
unde fanum in hujufmodi anno naSfum fuit^ eodem anno furgen^^re^ 
tman\ Wr . quern quidem decimum cumulum^ iic. itt forma^ tic. ^- 
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^7. 



ard the owner of the grouna pays tithe of hay, he is ther«bv ^/*M»a«*i^ 
rged or common rrghf from tithe ol agiflment of the lame notcharfl- 



able with an 



f^.?', £5fr. omnei et fwguli re^ores^ i^c. inpknam et tniegram eontenta- 1606. 
tioncm^ Sc, ac nomine et hco^ i^c. accept aver unt^ Wr. and alleged in ■ ■ ' *• 
fn^ a performance of the cuftom the fame year the vicar libelled. 
And thereupon the defendant, behig vicar, demurred ; and it was 
adjudged for tlie plaintiff. And two points were refolved. 
i. Thai payment of the tithes to the parfon is a fuflicient difchargc 
againft the vicar, hecaufe all tithes of common right bi long to the 
paffon, and the vicarage is derived out of the parfonage; fo that 
kio tithes de jure belong to the vicar, but only on an endowmertt or 
prefcription, which ought to be flicwn ex parte of the vicar, and 
the court cannot intend it, for the vicarage is a diminution or im- 
pairing of the parfonage, of which the court will not take notice, 
unlefs the parties fhevv it. 2. That the cuilom Jliprd is good ; for Landwhicli 
in reg 
difcha 

land in "the fame year, hecaufe one land fliall anfwer but one tithe 3oift,ncrit' 
for one year, and the agiftment is but the profit by the mouths of the J'^^« **^« 
liealls of the faiiie land "of which before the parfon had tithe of ^ 

hay. And TanJieJd jullice faid, It^waS' adjudged in one Edolphe*s 
cafe de com. Oxon^ that once paying tithe of ^ye or wheat by tho 
Iheaf, cannot afterwards pay tithe of halm of the fame land ; for 
the halm is but part of the ftalk on which the tithe iheaf grew 9 
according to F. N. JS. 53 b. y^lveriM pro ^ueren(ip 

M. 4 Ja. A. D. j6b6. B, R» 

. Lady fFflttrhoufe v. Bawde. [Cro* Ja. 133.] - 

A ttiON fapon the cafe; the plaihtifFdeclaresi wheieas by .the Anaakm : 
•"^ flaiute 45 'Ed. 3. cap. 3. tithes ought not ta be paid for d^sn^iie 
grofs tr«s; and by the ffatute 3a H. 8. cap. 7* nonb oaght to be [^^^^^"^ 
fued fot tithes of grofs trees ; that (he had cut down fuch timber titites of 
trees being above tlie growth of ao years, and that the defendant as ^' ^'^ ^* "** 
prfon fued her for tithes of tberti agsiinft the faid ftatute. Upon 
this declaration, it was demurred; for it was moved, when a fia- 
tute prohibits fuing, and gives no fpecial penalty; there a£lion 
upon the cafe lies not for doing a thing againft the prohibition of • 
the ftatute ; as, where a man diflrains extra feodum^ or in the high- 
way, Wf. And all the court held, that the adlion lic« not; for 
no one (hall be puni(hcd for fuing in the fpiritual court for any 
maXitt which is properly demandable therci although pcfadventure 

a.a he 
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1 606. he batb not any caufc of a£lion ; but, if he fues in tlic fplntuil 

court for matter which it appears by his libel is not foable thot^ 

and of whith the faid court hath not any jurifdi£lion, but the com- 
mon law hath jurirdi£lion» there, aflion upon the cafe lieth; for it 
is a fuit for vexation, and feeks to take away the jurifdiQion of die 
courts of the common law : but, if the fuit be there for a thing d^ 
mandable and recoverable there, by any thing which appears by the 
libel; and by the defendaiit's plea, or by any collateral matter be is 
barrable there; no a£lion upon the cafe lieth: and here ald)0i]|h 
the flatute be, that none (hail be compellable to pay tithes of graft 
trees, yet it is lawful for the parfon to draw it in queflion in tbe 
fpiritual court, whether they were grofs trees or not. And dxjr 
^ held, that where a ilatute prohibits a thing, and adds no peosltj; 

' w ll bc a true it is, that an afiion lies for doing againft the prohibitiooof 
^^^l that ftatute; but that ought to be an adion brought Im fn 
ftatuteyind regf quam fro feipJo\ becaufe in fuch cafe the king is to have a 
fpicifiedythe fine '. and for that this a£lion is brought only by tbe party, and ooi 
jf JJJJ,")f tarn pro rege quam projiipfo^ therefore they all held, althouf|iolkr- 
v^t piMM, ^fe an a£^ion might lie, yet for this caufe it was not wdl ivougbt: 
wherefore it was adjudged ^or the dc;£endant. 



M. 5 Ja. A. D. 1607. B.R. 

Anoiiymoui. [Cro. Ja. 199.] 

• •, ■ - 

Bircb tith- pnOHiBiTiON ; it was heU fir curiam^ that tithes of bircfa 
ab^eso^ hc paid, although it be of 20 yea^s growth, and sDore; fo of 
y^ holly, Udcn, itnd maple ; and (the principal queftioo bang con* 

cehiing birch) a eonfultation after (bmc advifement was awanUi 
«sd €Mr cited one lamard^t cafe, 34 Eliz. to be fo adjudged. 



T. 6 Ja. A. D. 1608. B- R. 

EJmonds v. Booth, p^elv. 131.] 

A freehold jDOOTH^ parfon of B. in Suffilk, leafed all his tithes of 201 

llThiL^ln. *^^* ^^ '*"^ whereof RaiUi was then feifcd, to him and bli 

w>r com- wife, and tbe heirs of Rabbity to the faid Rabbtt by indenture, 

fm^ '* HabemT fiom Mich* next to him and his heirs during tbe fib 

of Booth. Rabbit died, and E. his wife had thefe aoo acM ibr 

tier jointure i tbe married Fowler^ who demiled tbe 200 acics to 

£dmuit 
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£Jmonds the plaintifF, and the heir of Rabbit granted alfo to the 
plaintiff the tithes of thefe acres at will, and being fucd by Booth 
for tithes in the fpirttual court againft his own leafe, he brought a 
prohibition on the matter aforefatd; and upon demurrer it Was ad- 
judged for the defendant, and that he (hould have a confultation* 
Wherein the point was,- whether the leafe was void, becaufis it was 
to commence at a day to come, and was for life. And Fleming 
fchicfjuftice, Fenner znA fFiltiams conceived that it was void; JTor 
although tithes are fpiritual, and are not extin3 in the land; yet in 
the conveyance t)f them they ought to follow the nature of the 
land, rent, or other hereditaments, which being in effe^ as 8 //• J. 3* 
' is, cannot be granted to commence at a day to come, if an eftata 
for life be limited ; and as 21 //. 6. 46. tithes are always in efji. 
3ut by Tiherton and Croh contrary ; for here the lea(e is made ^ 

but of thofe tithes, which (hould be due for the land of which b 

HaUii was then owner, fo that it does not enure by way of interefi, 
but by way of difcharge and retainer, for Rabbit cannot have tithes , 
of his 'own land, and then a difcharge may well commence at a day 
to come, as to be difcharged from fuit to a mill, or fucji like. But 
by the cbirf jujlice and tf'Vliams^ as the leafe is pleaded, it canno^ 
be taken to enure by way of difcharge ; for the (plaintiff pleads, 
by force whereof Rabbit was feifed of the tithes to him and his heirs 
for the life ef Booth ; fo that the plaintiff having pleaded it by way of 
interefi, they as judges cannot intend or conflrue it otherwife. And, 
by fViMi/A^ chief ju(lice,'this leafe cannot enure by way of difcharge 
for there are no fuch words in the leafe; which proves it was not. 
intended by the parties to operate bM by way of interefi, and that 
was more betieficial for the Icffec; for if it fliould enure by way of 
dilicbarge cmly, it is fuch a privilege annexed to the land, as cannot 
be granted over ; but, if by way of intertfi, it may well be granted 
over- And fo much appear^ alfo in this cafe; for the wife of 
HaUii is owner of the land, but the fon takes upon him to be 
owner of the tithes, which cannot be, if the firft leafe had enured 
by way of difcharge. And Yeherton inclined much thereto, that 
the pleading of the leafe, and the fcifin by force of the leafei was 
tM good, ^lod nota. 
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A fuggcf- 
Cion that 
the plaintiff 
in pruhilii- 
tion bad but 
ono witi:c fs 
to prove a 
deed in the 
fjpiritual 
court is not 
a fufikicnt 
groui.d for a 
prohibitiun, 
iinler& fuch 
vitnefs were 
ofTerrd and 
refufvd. 
Cro. Ja. 
269. S. C. 



M. 8 Ja. A.D. 1 610. a. R- 

* 

Rohfis^sCak. [1200,65.] 

TN this term, in the. cafe of one RobertSy a prohibition had bceii 
' granted in a cafe of fubtrafiion of tithes, upon furmife that tho 
plaintiff, who was the defendant in the fpiritual court, had but one 
wimefs in that court to prove his dcmife; to which that court 
faid, i\{2t Jingularis tejiis is not allowable: and upon confideratioq 
and fight of a prohibition granted upon the fame caufe tn Hil. 3 EL 
in Banco Regis^ it wasrefolved by Coke chief juftice isf islam curiam 
in Communi Baruoy that a confultation Ihould be granted, and this for 
divers cauCes. 

1. it appears by the Regtftcr, fol. 5. that it is put for a rule, 
quod mn eft conjonum rationi^ quod cogiiitio accefforii in curia Chrifiim' 
tatis impediattir^ uhi cogni/i^ cauja principalis ad f'jrum ecclefiafiicum, 
nofciturpertinere: and, with this agrees i R. 3. 4. 

2. If fuch a furmife were allowed, then in every cafe for 
mere delay it might be made; for lie who was plaintiff in the 
fpiritual court cannot deny, that where it is furmifed that hi 
hath one witnefs, that he hath two or more, for then he affirms 
matter againft himfelf : and when the fpiritual court hath jurifdic- 
tion of the principal caufe, they determhie the acceflbry. But it 

was obje£led, that li A. claiming a Icafe by B. of a re^lory, libeU 
for fubtra6):ion of tithes, and the defendant pleads a {brmer leafe 
tnade by B. and C and the defiendant hath but ope witnefs in tix 
cafe to prove the former leafe, if no prohibition (hall be graated, 
• the defendant (hall be charged: and if C. fuehim upon the flatuie 
of a Ed. 6. at the common law, the teflimony of that one only 
•will there be fuEBcient, and fo he ihall be twice charged: to which 
it was anfwered, that firft the fault was the defendant's, that he 
yrould not fct forth his tithe$, arid then he (ball be charged Vhofo* 
ever, takes them : but in fuch a cafe, thofe of the ecclefiaftical court 
. will upon one good witnefs, and. any concurrent vehement pre- 
fumption, as poifeflion, or the like, allow o(fuch a proof: and the 
teftimony of one witnefs in our law is no conclufive evidence, but 
ought to be left to the confcience of the jury, and fo the validity 
or invalidity of proof of matters of fait (hall be left to them ; but 
if a queftion of the common law arife from the party upon the 
conflrudion of a ilatute, or the like, and thofe of the ecclefiaftical 

court 
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court wtH take upon them to judge of it againfl the rule of Iaw»^ 1616. 
thcrCf upon fpecial funnifc of it» and upon the (hewing of the. i - « '^ 
infwer or other pleadings of the parties, by which it appears to 
he cQurt, that fuch furmife is on a good ground, a prohibition, 
ies-^ for matter inlaw, aiifing upon eftates or interefts (given) 
y the common law and conftruflion of fiatutes, ought to be dc- 
crvnined according to tiie rules of common law ; ft non debet trahi 
^ €iUud examen. 

And Coke chief juftlce cited a notable judgment, Pd^^. 35 El, in 

B«»ii le Ray — Fuller brought a prohibition againil Clemens and 

yf^Jkard\ and Fuller counted that he himfelf was owner of the 

i^^ry of Longham in the county oi Norfolk^ and libelled againft 

Oemens one of the defendants, before the official of the bifliop of 

Horwichy for fubtradion of tithes, fcil, of wheat, dsfr. pendent 

which fuir, the faid Ifljkard^ intervening pro interejji fu9^ made- 

tbefe allegations againft the faid Fuller, 

I. That the faid re6lory was impropriate to the monaftery of 
tFendltngy and by the dilTolution of the faid monaftery, came to the 
lumds of H. 8, and conveyed it by mefne defcent to queen Eliza-- 
ietbf who by her latters patent of concealment granted it to Adin 
ancl ///i//, who enfeoficd Bvzome^ who let it to IViJkard for four 
yearif and proved his allegations by witnefies, upon which in fine, 
fentence was given againft Fuller^ and 8/. 10 x. given to Clemens 
for cofts, and 13/. 6 s. to lViJkard\ and after Fuller appealed to 
the court of. the arches, and there Fuller claimed the faid redory by. 
itafon that Hall was feifed of it, imd by his deed gave and granted 
the faid reflory, and alt lands and-tithes to it appertaining, xo fir 
Edward Clere^ before the feoffment fuppofed to be made to Boz9me; 
and that fir Edward Clere by his deed enfeoffed Fuller; andal* 
though that he offered to prove the delivery of the deed of the&id 
feoffment made to fir Edward Clere by one fule witnefs, the eccle* 
fiaftical court would not allow it without producing another Mrit« 
nefs-; und Fuller further faid, that although be had further alleged 
there, that thefe were matters determinable at the common law^ 
hbtwitbftanding they gave fentence : the defendants to have . a 
confultation pleaded, that Puller in the faid cour^ of the arches 
proved the delivery of the deed aforeiaid, by fir Edimrd Clen ix\\ 
Mouje^ but could not prove livery and feifin according. to the deeds 
imd for this caufe fentence was given, without (for) diatithe 
judges of the. arches would not aduut the faid proof» unlefsjh^ 

(i.+ proved 
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firofd the dbed by othfsr wttneflet;; upon which ftf Jtff dedmrnd 
in law; and it Wat objeded by the oounfe) for Fuller^ 
^ !• That Pyijkardi who is a mere ftranger to the iuife» and wbo 
comet in pro intirtjjifu9 in the faid reflory, pleads matter merdy 
deterihinable at the common law, JciU letters patent, feoffinemi , 
and ieafe fof years ; and on the other part Fuller ciaidia an eflatt 
in the faid re£loryi by conveyance at the common law. And nonf 
the queftion in the eccieGaftical court being only wbor hath the \A 
cftate in the faid re£lory by the common law« this ought to be trid 
by the common law, and not in tlie ecclefiaftical coort ; for this ii 
the birth-right of the fubje3 Ko have his inheritance and fredoU 
tried and determined by common law ; for the civil law difieif 
much in deciding of inWricances. 

2. It was obje£led, that all matters in law ought to be dtter* 
tnined by the judges of the law \ and in this cafe, matters of lur 
arifing, JciU if a man hath a redory impropriate^ which confifts in 
glebe and tithes, and by his deed gives and grants the faid itdarji 
and all lands and tithes any way belonging or appertaining to itf 
to another and his heirs; and no livery is made in this cafe, if ths 
tithes (hall pafs^ or no, for that tithes may pafs without any livcffi 
this queflion is not fit to be^termined by the ecclefiaftical judges 
but by the judges of the common law, qu9d quijqu$ novitt hkeji 
ixercBat^ 

3. It was olgefied, that Wijkard was a mere ftranger to At 
iiitt, and all his allegation is temporal, and for that it is a ftfoageff 
cafe to maintain a prohibition, foiafitiuch as betwixt him and /idbf 
nothing is in queftion, but to whom the inlieritance of the refiory 
belongs ; but Clfmtnu who is fued for fubtrafiion of tiihca, btdi 
greater colour in his defence, being lawfully fued in the ccck« 
iiaftical court, than tViJkard^ who is no party to the fuit for »y 
ecclefiaftical canGp) but ail bis allegation, as hath been iaidi ii 
temporal! 

4* It wm objeded, that Fuller bad but one witnefa to prove the 
ddivery of the deed; and in the ecclefiaftical law, unut Ufiu ^ 
Hulba ttftis\ for all which canfes it was prayed that rhepivfUbt 
tfon May ftand, and that no confuitation may be granted. ' 

To which it was anfwered and refotfcd by fir Gbrifl^ph^ WHf^ 
idiief juftice, and ptr Mam curiam^ 

U Thtt to the firft objefiion, ibr that the original betongii tt 
Ac ccdcfiiftical covft^ tte detenttpation of all tlM which ^ 

pendl 
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jnendsupon it belongr to the judges of the fams court, although i6io. 
that the matter be triable by the, common law; but vrhere the ■ ■ ■ i 
original matter beloogs to the common law, and is there com- 
Aienced, and iflue be taken upon matter triable by the ecclefiailical 
kw, there the judges of our law fliall write to the judges of th* 
eccleiiaftical court to try it, and, to certify : and the reafon of this 
diveriity is, that our judges have authority to write and com* 
mand them by the king's writ to certify to them ; but they cannot; 
write lo the judges of our law to try any thing, and to certify them, 
ibr they have no fuch authority to command by writ, but they are 
to obey the writs of the king : as in any a£lion anceftrel, if baftardy 
be pleaded in the demandant, and upon this ifTue be joined, this 
Ihall be tried by the biOiop, and his certificate (hall bind : fo in a 
fitart impedity if iiTue be taken, whether a clerk, which was pre* 
fented, was able, or not able, this fliall be tried by examination of 
the clejrk, ^nd certified by the bifliop: but, although that fuch 
{flues are in their nature triable by the ecclefiafiical law, yet, if the 
cafe was fuch, that the ecclefiailical court could not try it, then 
(to the end that jullice ihould not be wanting) fi^ch ecclefiaftical 
matter fliould be tried by the common law, as 4 Ed. 3. 26. if the 
pre fi mt c e be dea<^ if be was able, or not able, ihall be tried per pais ; 
for the bifliop cannot try it : but againll this was obje£led the fia* 
tute de artlcuiis <leri^ c. 13. by which it is provided, ^uod de idwei^ 
§att perjwm pr^fmtal^ ad bemficium eccUftaflicum periineat examinatto 
md jmduem ectkjiafluum\ upon which it was concluded that the 
trial de idoneiiate perfonit in all cifes belongs to court- ehriftian. 
To which it was anfwered and relblved, that true it is, that the 
trial of ability belongs to them ; but the ftatute explains in what 
-tfianner ii (hall be made, for the ftatute faith, pertinet examtnatio ad 
jadicem eccUfaflicumy (b that this trial ought to be by examinarion 
of the party, and this cannot be when the prefentee is dead : and 
^though he be not party to the writ, yet he may be examined \ 
and with this agrees 39 Ei. 3* 2. The Earl of ArundeVi cafe^ 
nd 4 £& 3. 25. 16 £/. Dyer 327. So, if baftardy be alleged 
in one who Is not ptrty to the writ, there* for this, that the certi* 
ficate binds for ever, it (hoald be againft law and reafon, th'at be 
flioold not be party to the cenificatei for this caule in fuch cafe it 
ihall be t^ied fer pais ; and if any difficulty arifetb upon it, the 
judges of otir hw u<e to confblt with the judges ecclefiafiical ; and 
with this accords 4 £/. 3. 37. The fame law of profeflien, 42 
A/» 3* 8. Soi if baftardy be alleged in oae who is dead. Vide 

17 Ed. 
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i6uf. ^7 Er/. ^. 5. where baftardy is alleged in the feiiant, and one 
■ " ■■ '^' ' " " ■ who Is a ftranger to the writ, who are fiflcrs. /-W/ 32 £d. 3. 
Tnai 59. where the tenant alleged bafhrdy in himfelf, and ihe 
demandant averred him mttlier.^ Vide 29 AJf. pi. 14. 6 £/. 
Dyer 226, 228. If the iflue be quod vacavit per refignat'tQneniy part 
of which is temporal, and part fpiritual, this (hall be tritd per pais, 
Vide 9 //. 7. ProfcfTibn and the time of it, ^c. But admiffion 
and inftitution, althougii that it be alleged in a flranger to the 
writ, yet this (hall be tiied by the ordinary; as it appean 7 Ed, 
6. 78. 6. in Dyer; for admiffion, inftitution, refignation, etjimht^ 
are judicial a6is, and remain in their courts and regilter, upon 
which they ground their certificate; otherwife it is of baftardy, 
idoncify, ^c. By which h appears; that in divers cafes thejudga 
of the common law write to the cccleflaftical jtidgei, commanding 
them to certify fome thing put in iflbe; and the judges of oui 
law prohibit the ecclcfiaftical judges to hold plea of fome thing! 
wliich are determinable at common law ; but the ecciefiafticaUoore 
liaih not power to write to our judges, or to command th«D,of 
to prohibit them when they hold plea of things determinable \ff 
the ecclcfjaftical judges; but this is . erroneous, and (hall be rer 
verfed by error. And on the other fide, if in the ecclefiafiicai 
^ourt the fuit is for a legacy, and the defendant plead a releale, if 
in the admitting or rrjc6ling of proofs concerning this leleafci 
which is matter determinable at common law, they do wrong to 
the plaintiff or defendant, they have no remedy but by way of 
appeak 

2. To the fccond it was anfwered and refolved, that if upon 
confultation with men learned in the law, they give fentencc ac» 
wording to law, this is well done ; and no prohibition ought to be 
granted ; but if they take upon them to draw the intertft of asj 
man ad aliud examen ; and to judge againft the rule of law,conceni- 
ing the inheritance or intereft of any, there prohibition lies: and 
i;) the cafe at the bar, they well refolved the law, for by the faid 
livery of the charter the tithes do not pafs as grofs, for this, that 
the intention of the parties was to pafs the entire redory by feo& 
ment, and not to pafs the tithes by the fame, and fo to difqiember 
the re£lory by fradions, and that by conftrudlion of law, againft 
the intention of the parties. 

3. As to the third, it was anfwered and refolved, that by the 
ccclefiaflical law, a ftranger may come in^r^ inttrtffe fn9\ and 
when they have jurlfdiclion of the original caufe of the fuit, we 

ought 
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Pught not to draw in queftion their order and proceeding ; but if l6lo; 
they proceed inverfo ordine^ or not obferving form, this ought to be " ' ' ' 
rcdreffcd by appeal : and although that the matter depending upon 
the original caufc be delerminable by the common law, yet it (ball 
be determined, as it hath been faid, in the ecclefjaftical court, 

4. As to the fourth objeftion,it was anfwered and refolved, that 
fuch a furmifc, that he hath but one witnefs, is not fuflficient to 
Jiave a prohibition, for this, that the ecclefiaflical court hath jurif- 
di<Slion of the principal, and if fuch a furmife (hall be fufficient, all 
futts in the ecclefiaftical court (hall be either delayed, or quite 
taken away, for fuch a furmifc may be made in every cafe ; and 
the plaintiff in the ecclefiadical court cannot have any good anfwer 
to it t6 have a confultation. Which agrees with the refolution in 
the principal cafe, t^r. * 
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Hunflon V. Cochei. f Cro. Ja. 252,] 

TNEBT upon the ftatute of 2 Ed. 6. for not fetting out tithes: Apprepnt- 
thc jury (ind a fpecial verdifl, that a prior was feifed of the ^hou|^{}^ 
l^dvowfon of this parfonage, Wc. 24 //. 8. the church being then vicaiagc noc 

. . . • 1 endowed. 

void, the bifhop gave him licence to hold it in proper ufes; and 
|bat there was not any endowment of the vicarage : and they find 
the flatute of 4 H. 4. of appropriations, and the (latute of 27 //. 8. 
ivhich gives priories and religious houfcs to the king ; and that the 
king prefented the plaintifiF by lapfe, who was admitted, infiituted^ 
and induded : and that the defendant did not fet out his tithes, et 
if, tsff . The points intended were, whether the appropriation was 
good, there being no endowment of the vicarage; and whether 
this ftatute^ being in the affirmative, (that vicarages (hall be en- 
dowed), makes all appropriations void, unle(s there be a vicarage 
endowed ; and whether an appropriation by the bi(bop's licence ' 
without the king's licence be good. But fflliiams faid, it hath 
been refolved ; that whether appropriations be good qr not, cannot 
PQW be called in queftion ; for they (hall be intended to be good^ 
and to have all requifite circumftances ; and the flatute gives them 
i04the king, and doth not except any man's right, unlcfs theirs only 
who had right at that tim^, which no parfon now hath. But thjs Prerentment 
(gie wan w^thqut argument adjudged for the defeadaat ; for the ^ j,^^ ""' 
; plaintiff 
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1610 plaintiff claims ^r prafentationem regis rathm la^us: vhcrcis it 

_ appears, if the king had any title to prefent, it waj jure C9rm€^ 

when he it and fo the prer<*ntmenr merely void ; and it is an admiffion, inli. 

5^id!" " - tution^ and induflion, without any prefentment \ which is nerdy 

(«)6Co. void, as it was adjudged between GreemnA Baker^ quodvid. [§] 

3^' Wherefore for this caufe, it appearing that the plaiotiff had nor 
any title, it was adjudged for the defendant. 
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Prlddle v. Napier, [il Co. 8. b.] 

A Bixmnl. T N an attachment upon a prohibition in the common pleas bf 
t Ro Abr J^^^ PriddU qui tam^ Vc. againft Thomas Napier gentlemoi 

^o pi. 4. proprietor of the reflory of Tintenhul in the county of Somerjety the 
plaintiff declares, that whereas one Robert Shirburne alias V^ithAtt 
late prior of the priory of Sf. Peter and Paul the ApoftleSj of Afwu- 
iacutey in the county of Somerfet^ ordinis Cluniacenfn^ was (eifed of 
twenty-two acres of land, called Perins- Hill alias Guilberts»HiH in 
Tintenhul^ in the faid county, and of the refiory oiTinteMy 
• iidem prioratul pertivC et JpeSlan^^ ac parceV eifdem priorai* exifiti 
in his demefne as of fee in the right of the priory, and that the bid 
prior aiid all his predeceflbrs, priors of the faid priory, before the 
diflblution of the faid priory, and at the time of the faid diflblution 
of the faid prior)-, were rectors of Tintenhul aforefaid, and had 
and held the re£lory aforefaid,.^9ri// etfemel with the faid twenty- 
two acres of land, in manibusfuis propriis in jure prioratus fui pr£» 
diSliy ratione cujus idem nuper prior et omnes pr€tdi6f aliipriores ^» 
dem nuper prioratus per totum tempus pradliJtim ante pradi^um temfu^ 
diffolutionis prioratus illlus^ ^p|^f ^d tempus dijfolutionisy I3c* bahu^ 
runt et tenuerunt^ ac idetn nuper prior tempore dijfilutionis^ lie. Ai- 
buit et Hnuit preediSlas viginti et duas acras terra exoneraf^ acquiet§i\ 
it immunes de omnibus et omnim* decinus^ (Sc, and that 20 MartH 
an 30. the faid prior and convent by their deed enrolled in chancefy, 
gave, granted, and furrendered the faid priory, the fiiid icAoryi 
land, and all the poflefltons thei^eof, to king H. 8. his beiff and 
fucccOTors ; and that by force thereof, and of the flatute of 31 //• 8. 
of diflblutions, king H. 8. was feifed of the faid refioiy, and of 
the faid land in his demefne as of fee» as in the -right of his crows ; 
and (hewed the claufe of the fiatute of 31 /f. 8. of diftharge of 
payment of tithes ; by force wiieieofi king /£ 8. was feifed of tke 

feUL 
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Uii 22 acres of land, Wr. difchaxged of payment of tithes, and *6^3* 
conveyed the inheritance of the faid 22 acres to (ir Thomas Freh " 

and others; who anno 38 Eliz. demifed the fame to the faid John 
Priddk for 99 ye<M's, if three of his fons or any of them (hould fo 
long live \ aad averred their lives, and that the defendant proprii" 
tarius reBoria pradi£i\ ijc. before the biftiop of Bath and fVells 
ilied the plaintifT for tithes of corn growing in the 22 acres of 
land, tic. Et prad* Thomas Napier pro confultatione habendiy al- 
leged a grant by letters patents of queen Elizabethy anno regni fui 
Jicundoy of the faid redlory to Rive an A' Evelyn ^ and to their heirs ; 
and by mean conveyance, conveyed the faid redory to the faid 
TTiomas Napier in fee, and that he libelled for the faid tithes, as he 
lawfully might ; ahfque hoc quod pradi^us prior et omnes pradecejjores 
Jul priores prad* miper prioratus a tempore cujus contr* memoria homi" 
num non extitit ante tempus dijfolutionis^ iffc. nec-non ufque ad tempm 
diffolutionis^ He. habuerunt ii tenuerunt pradiSV viginti H dua$ 
acras terra exonerat\ acquietat* ti immunes de omnibus faT omnimodis 
decimis quibufcunqtie fuper pradi5(* ^ vigint* tsT duas acras terree quo* 
vifmodo prowniefit\ i^c. proutf tic, fcf hocy He. unde petit judicium^ 
\S breve diSfi domini regis de confultatione Jib i in hac parte concedi^ tic* 
Upon which iiTuc was joined, and the jury before the ju dices of 
niji prius gave a fpecial verdl£l, that the prior and his predeceflbrs, 
a tempore cujuSj He. until the time of the diflblution, were fcifed 
of the faid 22 acres of land in their demefne as of fee as in the 
right of the faid prior}' ; and that one ThomaSj late prior of the 
faid priory, was fcifed of the advowfon of the faid church of Tin* 
tenhul in fee in the right of his priory : and he being fo feifcd H. 8. 
the 8th day of May^ iu the 20fh year of his reign, by his letters 
patent (the exemplification of the enrolment of which under the 
great feal they fet forth), De gratii fua fpeciali ac certi fcienfi& it 
mero motujuis Ucentiam dedit prafat^Tho* tunc priori nuper prioratus f 
tt cjujd* Lei convent ui et fuccejpjribus fuis^ quod ipji el Juccejfcres Jul 
di^am ecclfjiam paroihialem de TinterC prad^^ impropriare^ conjolidare^ 
incorporarey anneilere^ et unire^ et earn Jic appropriat*y conjolidaf^ in* 
corporally et unitam^ in proprios J'uos ujus tenere p^(pnf ; with pro^afo 
to endow a vicarage, and ihat a competent annual fum (hould be 
diftributed to the poor, with the ufual non olfiante ; and that John 
biOiop of Bath and JVellsy ordinary of the faid place, 4th Sept* 
1529, by indenture tripartite, vi%. one part fealcd with the feal of 
the faid bifhop, the other part fealed with the feal of the prior and 
convent of Bath^ (wliich confirmed the faid indenture}, and the 
5 Ihird 
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1613. third part fealcd with the feal of the dean and chapter of ^i/x; 
■ • . I (which alfo confirmed the faid indenture), Ecclefiam parocbiatimdi 
Tintenhul di£1a tioftne dicccefts et Jut palronatus [ui afferuni) diffit 
priori et conventui et fuccejforibus Juis et domuijive prioratui fuo prd* 
din* cum confenfu pariter et aJJ'enfu mctuendijpml in Chrifto principh 
et dsmini Hem id ocfavi Dei gratia^ i^c, authoritate'noftra ordi" 
naria aiwetlimus^ i:ppropf!aTnus et unimus per prafenttSy it a 'quod «J 
dente vel decedentc red ore ejufdem ecckfta purocklalis qui nunc ejiyfnt 
nliier ipfa ecdefta quovifmodo vacari conligerit^ liceat ipjis priori con^^, 
ventui Juifque Jucceffhribus per fe vel per aliumfeu alios ipforum m^ 
mine poffeffionem diSta ecckjia parochialis authoritate propf ia intrart^ 
tic. et in proprios ufus cbnvertcre et imperpetuum tetlnere : with en* 
dowment of a vicardge, and proviflon for an annual fum to the 
poor: and afterwards the then parfon of the faid redory died ; 
after v/hofc death the faid Thcmasy prior of the faid prioVy, into 
the faid reflory entered, and was as well of the fiiid redlory, as of 
the faid il acres of land, feifcd in his demefne as of fee in right 
of the faid priory : and afterwards the faid prior Thomas died, and 
prior Robert fucceeded him : and that the faid prior nomas^ and 
frior Robert y ever after the faid appropriation, held the (aid rcflor}' 
-with the faid 22 acres of land in their own hands, fimul et JemA^ 
, in the right of the priory, and found the furrender of the faid 
priory ; and that the faid king //. 8. 24 die yulii anno 36 /?. 8. 
by indenture under the feal of the court of augmentation demifed 
the &id rcflory'to ff^illiam Pet re dodor of law for 21 years, ykho 
afligned it over to Edward Napier^ and that no tithes were fvA 
until the fecond year of queen Mar)\ and then the faid Edtvari 
Napier had a fentencc in the court of audience againft one Thnmi 
Guily then fanner of the (aid 22 acres ; and that alter the faul fen- 
tence until the 8th year of queen Elizabethj tithes were paii ot 
the faid 22 acres, and conveyed the faid redlory from king 
H. 8« by roefne defccnts to queen Elizabethy and by the faid 
letters patent and diveis niefne conveyances to Napier: tt 
utrum fi^P^^ ^^^ti materia^ iffc, prad* Robertus nuper prior et 
pmnes pretdecrjffhres fui priores ejufdem a tempore cujus contrar*^ tSc. 
ante tempus dijfolutionisy Iffc. necnon ufque ad tempus dijfhlutionisy Wr. 
habuerunt et tenuerunt pradiEV 22 acras terr* exoneraf^ acquieta^^ 
et immune s de omnibus et cmnimodis decimis quibufcunquiy He, yu^ 
' ratores pcnitus ignorant^ et petunt advifamenium curia in pnemijfisy it 
ft^ iic. And this c^fe w«s oftentimes argued at the bar by the 

ferjeantif 
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ftrjcan/!:, and now* this term it was argued it the bench. And in 1613. 

tills cafe thcfe points were refolvcd : • 

1. That tlie information upon which the prohibition was grant- 
ed, was fufBcient in matter : tor although every parifh church is 
fuppofed to be prerentatlve, and the incumbent onght to cume in 
by admiflion, inftiiuiion, and indutlion ; yet the plaintiff in this 
cafe may prefcribe, that the piior and his prcdccelfors a tempore 
fujusj Wf. have been re£lors of the faid chuich ; iox that amounts 
that It was imprcpriate, bV. and the beginning of a thing ('one 
before time of memory, cannot be known, viz, whctiier ic came 
by union or impropriation. And therewith agrees 21 £.4. 65. a. 
where, in tiefpafs for certain cart-loads of oats taken at Uzdmin 
againft the prior oi Bodmin ^ the defendant faid, that the corn v^as 
growing in a certain place in B. in the p^rilh of B> of wliich pa. 
t'ldx he \% perfmm impsrJonatUy /. e. incimibi'ut ; and he was driven 
to ihew how he came to the fame parfor.a-jc ; wherefore he alleged 
title by prefcription, and how the Ci'rn was fevered from the nine 
parts, and that he took ir^ and that was allowed £or a good title to 
the rcSory. Wherefore, as to this point, the information was re- 
foived to be good ; but the addition of the impropriaiion, ^c, had 
xnade it without queiUon. It was alio holdcn, that the conclufion of 
the prefcription of the unity, viz. raiis?:e cifjus^ the prior held 
the faid land difcharged of tithes, was. not fpimul , for in truth* 
by the unity (as it (hall appear after) the land was not difchargejd 
of tithes, but of payment of tithes ; and fo arc the words of the 
(latutcof3i //. 8. (as alfo (hall be after fhcwtd). But yet it 
fcems, that forafmuch as the prefcription itfelf is well alleged iu 
fubllance, fo as the foundation of the prohibition is good, that the 
inifprifion of the conclufion and confequence thereupon, (hail oot 
Lc a caufe to grant a con ful tat ion. 

2. That the defendant's pica pro anjultatione habenda ^for he i^ 
in a manner an a£lor} was infufiicieut, bccauifc he has traverfeda 
thing not traverfable ; for the prefcription of ihe unity ought to 
have been traverfed, and not the conclufion, w:;, raticne cujus ; 
and that for divers reafons ; one as in logick, the conclufion of a 
fyllogifm cannot be denied, but the major or minor propofition ; fp 
it holds in law, which is the perfection of reafon : and tiicrefore 
in ^pracipe^ if one pleads, that tiic manor of Z)j/^ is ancient de* 
niefne, and the land in dcmaud is parcel of the manor, and fo an- 
cient d&mcfne ; the demandant cannot fay, that the land in demand 
is not ancient demefne, for that is the conclufion upon, the two prc- 

3 ccJrnt 
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l6it. cedent propofitions ; the i. That the manor is ancient demcTne; 
■ I the 2. That the land in demand is parcel of the manor ; fcrfejm* 

fur cmchijio fufer fr^cmiffisj and therefore it cannot be denied ; and 
therewith agree 41 £• 3. 22. tf. 48 £. 3. ii. «^i. and many 
other books : fo in the cafe at bar, the majwr^ where there na per* 
petual unity of a reQory and Und therein until the diflolutioo, 
fgc. there, the land is difcharged tithes ; but here has been a per- 
petual unity of the re£lory of T. and the twenty-two acres, tf/;i,tbe 
22 acres are difcharged of tithes, this conclufion cannot be denied. 
2. It is not only a conclufion, but a conclufion of law, and natter 
in law (hall not be put in iflue to be tried by the country ; (or rbe 
rule b, quod qui/que norit^ in hoc Je exerceat^ and therefore, JtcMt $i 
qu^tftionem-fa&i non rejpondent juditis^ it a ad quitjliomm juris mn m 
Jpondfftt juratons : and if the jury take upon them to know ihehW| 
apd (ind the fpecial matter, and'miftake the law, the judges of the 
law (hall give judgement on the fpecial matter according to kw, * 
without having regard to the conclufion of the jur)*, who ought 
not to take upon them the judgement of the law ; and therewith 
agree P/. Com. Amy Town/end* t cafe, /. 112'. J. 1 14. i. vide 5 A 7, 
Carevfi cafe, I2, 13, 14, 15. 9 // . 6. 38. a. 13 //. 7. 22. tff, 
and the lord Berkley*^ cafe, Plo^ Com. 230. b. One pleaded a gift 
to king H. 7* and to the heirs males of his body, virtuU cvjus k 
was feifed in fea; the other con(ie(red the gift, virtufe otjus he wai 
feifed in tail) and no traverfe to the wrtuti cujus^ for the concln- 
iion is the conclufion of the law. 3. The {(fue is not well joined, 
7» becaufe the matter of the difcharge is by reafon of the unit](, 
which is by force of the (latute of 31 i/. 8. afnd not by the com- 
mon law, and the i(rue is joined upon a difcharge by the commoa 
law, viz* prcfcription in the prior and bis prcdece(ror8 to hold the 
faid 22 acres of land difcharged of tithes, which is a difcharge by 
Ijie common law. 2* Every \S\xt ought to confift of an affirms* 
tive and a negative, and here is not any a(firmative, for that which 
comes after the m/iW cujus is not affirmative, or pofitive alkge^i 
but as a confe<(tiencc upon the precedent matter, vide 8 //• 6« 6. a. 
36 H. 6. 15. a. b. 9 £. 4. 36. 6 H' 7* 5* b. and therewith agrees 
the refolution of the judges in the bi(hop ofCanUrburfg cafe, in the 
fecond part of my Reports, fol. 48. fo that here is not any iffna 
joined of any matter alleged in hSi in the information. 

4. Upon the vcrdifl divers pointi were moved at the bar, 1. If 
the faid impropriation (as it was found) was good or not. 9. If it 
was good by the common law, if the flatutc of 35 £Iiz4 r^prnft 
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cap. 3. has fupplicd the impcrfe^lion of it or not. 3. When the 161 2. 
jury find matter fufficicnt to bar the parfon of the tithes, which - 

vras not parcel of their charge, nor within the ifllie, if without re- 
gard to that matter a confuhation (hall be granted. 4. If by the 
faid impropriation and unity, fo (hort a time before the difTolution^ 
vrhich could not be above nine or ten years, it (hould be fuch a dif- 
chargeof tithes as is intended within tlie ftatute of 31 //. 8. 

As to the firft it was objefled, that the faid impropriation was 
void for two reafons: i. beoaufe the king has made a licence of im- 
propriation of the church of T, per verba de prafenti tempore^ where 
it appears, that at the time of tiie licence made there was an incum- 
bent then of the fame church ; fo that no appropriation could be 
made in prafenti^ but in futtircy by fpecial words, to take effctt after 
the death of the prefent incn^nbcnt; for as no appropriation can be 
made of a church which is full of an incumbent, but in a fpecial 
manner to take cflTcd after the death of the incumbent, fo the king's 
liccnre (without wiiich the appropriation cannot be made) ought to 
\iQ fpecial alfo, otherwife the king is deceived in his grant, and 
by confequence the appropriation is void j and that no appropri- 
tion can be made witliout the king's licence, vide fir //7//. Ething^ 
ham's cafe, in 17 £. 3. 39. a. and Plow. Com, in Grendon*% cafe, /. 
495. b. And that in fuch cafe the appropriation ought to be made 
SD fuch fpecial manner appears in Grendon*% cafe, and in 8 Eliz. 
Ujir 244. pU 6o. The 2d reafon was, that the appropriation in 
the cafe at bar was made to take eflfedl in pofTefTion, and not in fuch 
fpecial manner after the death of the incumbent, as it appears before 
it ought by the law. 

But it was refolved, that the appropriation was fuflicient in law ; 
fOT u is true, that the licence is general, and therefore it (hall be 
taken in fuch fenfe, that it mat take eile3, and that is, to be appro- 
priated after the death of the incumbent: and when the letters 
patent may be taken to two intents good, in many caies they (hall 
1>e takea to fuch intent as is moft beneficial for the king ; but if the 
letters patent may be taken to one intent good, and to another in- 
tent void \ then for the king's honour, and for the benefit of the 
fubjefly they (hall be taken in fuch manner that the king's grant 
(hall take e(re£l ; for it was not the king's intention to make a void 
grant, and therewith agree 21 -C. 4. 44.^. and Roger itzx\ of Rut^ 
land's cafe, in the eighth part of my Reports, fol. 56. a. which is 
proper to beperufcd, and in the lord Sfafford^s cafe, in the fame part, 
fol. 77. a. and the cafe of fir J, Aloiins^ in the fixth part of my 
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i6i2r Reports, 6. a. and the lord Chandps^ cafo, in the fame part, fol. 55. \h 
I I and the earl oi Cumberland's cafe, in the eighth part of my Reports, 

fol. 167. a. And fo it was refolved in the principal cafe, that th- 
licence (hall he taken to this intent, to make the appropriation to 
take tficSi after the death of the prefcnt incumbent ; and eo p^t'my 
becaufe the letters patent were ex cert a j dentin et mero m'itu. And 
therewith agrees a record in the book of entries, ///' quare impedit^ 
divi/ion* appropriation^ where the licence of appropriation was gcnc- 
Tiil, and the appropriation after the death of the incumbent in xhck 
words, volens et concedem ut cedent e vel decedent e ipfttis ecclefta: nunc rec- 
torcy quod praditlus abbas et conventus ejujdein ecclejur. corporalemp'jffejfi' 
oftem apprehenderenij acfruSius^ proveritus et ob^rnti^^nes pcrciperetit d 
liber e haberent. And vide in eodem libroy tit. Drcit i . As to the fccond 
reafon, that is miftakeii^ toi it appears by the inihument of" appro- 
priation found within the record, that it was hv cxpreis words to 
take cfft6l after the death of the then incuiuhcni, ita quod cedente 
vel decedente reBore di^a ecclefta qui nunc eji^ cjfc. Another rcafon 
was added, that inafmuch as always the king's licence of appropri- 
ation is made to the body fpiritual, to which ihe church fli2lll he 
appropriated, and not to the hi (hop, iifc. therefore it (hall be 
prefumed, that they would obtain it in iuch form that it OiDuld 
avail them. Alfo the licence of appropriation is always general, 
and foare all the precedents; for although the redorbe alive at the 
time of the making of the licence, he may die, or refign, i^c. be- 
fore the appropriation. 

As to the fecond point, admitting the faid appropriation had been 
void, it was ohjefled, that the faid atl of 35 ZiV/z. has made it good; 
for thereby it is enafied and declared, ** That all manors, lands, 
*' tenements aUd hereditaments, which at any time heretofore were 
" the poffeflions of any abbey, raonaflery, priory, Wc. which after 
♦' the faid fourth day of February^ in the 27 th year of //. 8. were 
*« granted or conveyed, or mentioned to be granted or conveyedt 
•' in or by any letters patent whatfoevcr, made by the faid late king 

//. 8. to any perfon, i^c. were and fliall be reputed, taken, and 

adjudged to have been lawfully and pe^i•^f !v in the aQual and 
^* real poffcffion of the faid late king, and of his heirs and fuccef* 

fors, at fuch time as the fame were granted by the faid late 
** king." And where it was anfwcred by the plaintifl\s counfel, 
that tlie faid aft of 35 EUz. extended only to letters patent made 
h\ king //. 8. and the letters patent in the cafe at bar, were made 
I \ queen /ilizjbti/^y and fo out of the faid aft of 35 Eliz. it was 

refoJved. 
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refolved, that In truth the faid aft of 35 EIiz. did not extend to 1A12. 
this cafe, but not for the caufe alleged by the plaintifPs counfel ; i' ■ 1 
for although it is true» tliat queen Elizabeth granted the inheritance 
of the faid reftory, yet it appears by the fpecial verdift, that king . 
//. 8. by his Jetter^ patent indented had demifed the faid reftory to 
WilUam Petre doftor of law for 21 years: and the aft of 35 Eliz. 
enadsy <* That all manors, lands, tenements, and hereditaments; 
* mentioned to be granted or conveyed irt or by any letters patent 
whatfoever, made by king H, 8. to any perfon 0^ perfons, bodies 
politick or corporate, (hall be reputed, taken, and adjudged to 
^* have been lawfully and perfectly in the adlual and real pofledion 
^* of the faid late kiiig/and his htirs and fucceflbrs ;'* in which pur-* 
view four things were obferved : i. The favourable penning there- 
df,yr. mentioned to be granted^ althoiigh in effcft nothing pafled 
by the grant. 2. The generality of the words. Firft concerning 
the quality of the letters patent,yir. in or by any letters patent what- 
foever, be they under tl;e great feal, the exchequer feal, the court 
of augraentatioh feal, the dutchy feal, i^c. Secondly, concerning 
the eliate or int.ereil which \% mentioned to pafs by the letters 
patent, which is left at large, and not reftrained to any in certain ; 
and therefore if the lettc-s patent purport «( grant for life, or for 
years, the ilatute hath as great operation, as to the purview of the 
aft, as if the letters patent had purported a grant of an eftate tail, 
or a fefc. 3. The gcnerarlity of the purview, for it extends not 
only to make the grant good, but to vefl: the manors, lands, 
tenements, and liereditaments of the late abbots, ISc. in the aftuat 
and real pofleflion of king //. 8. 4. And not only in king //. 8. 
but in Um, his heirs and fueceflbrs, fo that the lands (haUbe as well 
veiled in the king, his heirs and fucceflbrs^ when the king grants 
th^ land for life or years, as where he grants it in fee- tail of fee-* 
(imple : and fo the ptirview eXtertds to three other cafes, i. Where 
any fuch lands, tenements, or hereditaments : ^* came to the hand:? 
or poflefTion of the faid late king //. 8. 2* Or which were put in 
charge to or for his highnefs in his court of exchequer, or any other 
courts of his majefty's revenue. 3. Or by any auditor, or other 
officer of the faid late king ;" and in every of ihefe cafes the purview 
hath fo great operation^ a$ in cafes of letters patent to veft fuch 
lands, tenements, or hereditaments, in the king, his heirs and fucccf- 
fors. But yet it was refolved, that the faid aft of 35 £//z. c, 3. did 
not extend to this cafe ; for the purview has a qualification or re- 
Araim which has not been mentioned before at the bar; and tJMt 
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i6i2. is^ that io the faid four cafes, fuch lands, tenements, and heitdita- 
■ ments, ^^ (hall be reputed, taken, and adjudged, in the afiual and real 
poflelfion of the faid late king, his heirs and fucceflbrs, at fuch time at 
the fame did fo come to his majefly's hands or pofleflion, or werefo 
put in charge or granted, or conveyed by the bid late king H. 8. 
as aforefaid; (then comes the qualification or reftraint], notwiih- 
(landing, i, any defefl, want, or infufficiency of or in any furren- 
der, grant, or conveyance of the faid manors, lands, tenements, or 
hereditaments, or any part thereof, to the faid late king //. 8, 
a. Or any other matter or caufe whatfoever, by which his highnefs 
was or might have been entitled to the fame :" fo that the fcope and 
purpofe of the a3 was to veil in king H. 8. all the lands, teoe* 
ments, and hereditaments which the abbots, ^c. had, notwithftand« 
ing the defeats aforefaid. But, if the faid approbation was void, and 
was not given the king by the flatute of monafteries, then the prior 
of Mintacute^ in the cafe at bar, had nothing in the faid reflory, 
but the advowfon only, andyV/i prafentandi : but yet the faid a& of 
35 Eiiz. is of great ufe and effe3, for inafmuch as the fiatute of 
31 //. 8. gave not the king any monafleries, priories, &r. but only 
fuch as had been furrendered, granted to the king, t^r. or wcrcdif- 
folved ; or as (hould be furrendered, granted, C^r. or diflblved; 
this zQy in the faid four cafes, has fupplied the defe£l or want of a 
furrender, grant, or conveyance, alfo of an infufficient furrender, 
grant, or conveyance, fo that be there any conveyance to the king, 
or not, and if any be, although it be infufficient, the faid lands, 
tenements, and hereditaments*, are afiually veiled in the king, his 
heirs and fucceffors. 2. If the abbot, prior, i^c. had been difleifcd, 
or in any other cafe, where an office, Jcire facias^ feifure» £^c waj 
requifite to veft the poffefTion in the king ; there the latter woids, 
VIZ. '* or any other matter or caufe whatfoever, by which his lu|^iiieii 
was or might have been entitled to the fame," fupply all ftich flBeam 
by which the king might have been lawfully entitled, and pot io 
aQual poffefTion. Vide 33 H. 8. Braol^ tit. Chofe in AMm 14. the 
. queflion there made, where an abbot, iic. was difleifcdt well ex* 
plained and rcfolved. But although there be defe6l in the wpfn* 
. priation, yet (if the re£lory be in reputation appropriate, and fohas 
been ufed) it is given the king by the ilatute of 7,^ H. 8. c. 38. or 
31 //. 8. c. 13. and therefore in 19 Eliz. in the dean of PtfuTs cifet 
it was adjudged in the king's bench, that a chantry or coUegei in le* 
putation and not in law, was given to king £. 6. by the ftatute of 
\ E, 6. within thefe words, ^* all and all manner of cfaanteries, eot* 

- leges," 
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•* leges," faff. On 27 yun/t\ anno 2gEIiz. in cancellar* upon an aid 1612. 
pricr of the king, by the courfe of the common law, the cafe was ' 

between the lord St. John plaintifT, and the dean and chapter of 
G/^ttcj^rr defendant, for the parf(;nage impropriate of Penmark in the 
county of Glamorgan ; becaufe the patron (who before the appropria- 
tion had granted the advowfon to the body ecclefiaflical, to which 
the appropriation was made) in anno 18 ^. 2. was but tenant in tail, 
and yet it always continued as a church appropriate : and it was re* 
folved by fir Thomas Bromley^ lord chanceliour of England^ Gilbert 
Girrard^ mader of the rolls, Shute and ff^ndham judictSf (whom the 
lord chanceliour in that cafe afTociated unto him), that this reAory in 
reputation was given to tiie king by the (latute of monaderies. 
Another cafe was, Tr, 30 £/. in camera fcacc' inter T. Grimes and ^"P" '-'• 
//. Smithy for the parfonage of Bulbenhamy in the county of LeiccJ^ 
ter^ which, anno 22 E. 4. was appropriated to the abbey of Sulhyy 
and no vicar endowed there, i^c, according to the purview of the 
aSs of 4 //. 4. 12. 15 R, 2. 6. ' But there had continued a vicar 
in reputation, and the re£lory had continued alfo as appropriated ; 
and it was refolved, that that re£iory was given to the king by the 
ftatute of monafterics. Hill. 4 Jac. reg, in cancellar^ inter Bedel 
and Bear^ for the church of Kumbalton^ which was appropriated in 
anno 40 E, 3. and the defe£t was, that Humphrey de Bohun earl of 
Hereford (who granted the advowfon of the faid church to the body 
ecclefiaftical, to which the appropriation was made) was but tenant 
in tail ; and refolved clearly, that it was given to king H. 8. by 
the ftatute of monafleiies. Nota reader. In the ftatute of monaf- 
teries there is a faving of rights, Wc. but the founders, donors, 
&f . are excepted out of the faving ; fo they are bound by the 
body of the a£l. 

As to third point upon the verdi£l, it was refolved, that foraf- 
much as the fpecial matter found, by the jury was not parcel of 
their charge, nor pertinent to the ifliie, (admitting that the fpecial 
matter had been fufiicient to have barred the plaintiS' of the tithes), 
it (hould not be regarded ; for the party grieved thereby cannot 
bave attaint, nor the witneflcs puniftied for perjury by the ftatute 
of 5 EL becaufe neither the faying of the jury, nor the teftimony 
of the witnefles, was material to the iflue; fo that inafmuch as the 
ifliie is joined upon prefcription in the prior and his predeceflbrs^ 
to hold the faid 22 acres difcharged of tithes a tempore cttjus^ they 
cannot give in evidence a unity of the reSory and land for jo 
years OQlyt that if any colour (hould be^ that the fame fliould be a 
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16 J 2. cllfcharge, it is not a difcharge by prcfcriptton a tempore cujus^ i^c, 
M I ■ by the common law, but by the ftatute of 31 //. 8. So that for 
the infufficiency and impcitincncy of the points and parts of this 
prolix rfecord, the other jufhces did not fpeak to the fourth point 
of the vcrdift. But the chief juftice (for the better direfl ion of this 
and fuch other cafes) did declare, that the point had been refoK'ed 
before, and the caufes and reafons of the refolution thereof. It 
was a long time in all the courts at fFepminJler^ a great queSion 
upon the faid branch of the ftatutc of 31 //. 8. and the caufcof 
the doubt thereof flood upon two confidcratlons : i. Upon confi- 
deration of the nature and quality of tithes before the faid ad. 
2. Upon the words and purview of tiie faid branch of 31 //. 8. 
And as to the firft, quota pars^ i. 4ccima parsy \\hich we call tithes, 
is ai^ ecclefiaflical inheritance cullateralto the eflate of the la»d, 
and of their proper nature, due only to an eccleriaftical perfon by 
the ecclefiaftical law. and therefore no unity of pofTeflion can cither 
cxtinguifh or fufpend them; but they, notwlthHanding any unit)', 
remain in ejp^ fo that they may be demifcd or granted to any fpi- 
ritual man, notwithftanding any fuch fufpenfion. Tithes arc more 
collateral to land than a warren, which the owner of the land has 
in it; for, by feofTment of the land, without excepting the war- 
ren, the warren is extinft, as it is held in 35 H, 6. 56. a. But, if 
a prior, who has a parfonage impropriate, enfeoffs another of part of 
the glebe, yet he (hall have tithes againft his own feoffment, as it 
is held in 42 E> 3. 13. a, and they are not like a leet ; and yet i( 
the lord of a leet purchafes land within it, his leet is not fuf- 
pended, nor (if he makes a feoffment of the faid land) is his leet in 
it cxtinft, as it is held in 7 E, 2. //'/. Jvowry 211. and 8 £J, 2. 
iM, 212. But he has an inheritance by the common law in the 
leet, which is dcfcendible, and which he maV grant over to whom 
hepleafes: but fuch inheritance a lay-man cannot have in tithes 
by the common law, neither (hall they pafs by fuch words as tem- 
poral inheritances fhall pafs, and tlicreforc Mich, 31 & 32 £/. io a 
prohibition betwixt yofm Parkins and Tfjomas Hinde parfon of 
Sapra 161. Balington in the county of Somerfety tlie cafe was, that the faid par- 
fon by deed indented leafed his glebe cum proficuis et commoJltatii' 
eidem fpcSfantib^ for 95 years, rendering rent pro omnibus exaSIionit* 
ct dcmandis quibufcunque dyia re^loriapro claufj pradi^o fp€^antibus\ 
and the queftion was, if the kffee (hould have the faid clofe dif- 
chargcd of tithes during the term : and it was refolved per totam 
iiiilcmy that the tithes Ihould not pafs by fuch general wOrds, and 
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\% they arc tithes not fevered, they are merely ecclefiaftical \ for the i6i Ji. 
fubtraflJon of which no remedy lies by the common law. If a ' 
parfon purchafes land within his reSory, and leafes this reflory, 
the feffec (hall have tithes of th^ land purchafed, and therewith 
agrees 30 H. 8. Dyer 43. pL 21. Vide 32 //. 8. Brook ///. Difmes 
17. Then inafmMch that if tithes be confidered of themfclves 
before the feverance of them, they are merely .ecclefiaflical, and fo 
collateral to the t^d\^ of the land, that no unity can extlnguifh or 
fufpend them, imr notwiihfldnding any imity, they remain in ejfe \ 
now the words of the aft arc to be confidered, which are, " that 
*' as well the king, his heirs and fucceffors, as all and every fifch 
** pcrfon and ptrfons, their heirs and affigns, which have, or hpre- 
" after (hall have any' monafteries, parfonages appropriate, or 
" othei hereditaments, cifr. (hall have, hold, retain, keep, and en- 
•• joy, as well the faid parfonages appropriated, Wr. mefTuages, lands, 
•♦ tenements, and other hereditaments, i^c, difcharged and ac- 
•* quitted of payment of titluis, as freely and in as large and ample 
** manner as the (aid late abbots, priors, i^c. had held, occupied, 
" poflre(red, ufcd, retr.iiied, or enjoyed the fame at the days of their 
•• dilTolutlon:" and upon thefe words, forafmuch as the unity 
doth not difcharge nor fufpend the tithes, but that they were in 
ejji at the time of the dilfolutlon ; and for afmuch alfb as thefe 
words (difcharge and acquit) imply aftual immunity and freedom ; 
and that the king and his patentees (hall not have them difcharged 
and acquitted abfolurely, but fitb modoy that is to fay, " in as large 
and ample manner, k^c. as the laid late abbots, ^r." and tiie late 
abbots held not the faid lands in cafe of unity difcharged, but 
charged with the payment of them ; for thefe reafons in fhort it 
was doubted, whether the faid a£l fliould extend to the cafe of a 
perpetual unity ; and it was alfo urged, that if the f.ud a£l of 31 
H. 8. in cafe of perpetual unity (hould, in refpeft thereof, dif- 
charge the land of tithes, it would do a wrong ; and as it is faid ia 
Plo. Com. in the earl of Leiceflers cafe, 398. b, the parliament 
is a court of the greateft honour and juftice, of which none ought 
to imagine a di(honourable thing ; and xh^'DoSior and Student^ fol. 
165. cap, 55. It cannot be thought, that a fhtnte that is n:ade 
by authority of the whoie realm, as well of the king, and of the 
lords fpiritual and temporal, as of all the commons, will' recite a 
tbing againft the truth, £^r. And Fo^tefcue c. 18. frmUnUa etlam 
it Japientta neceffario flatuta hujus regni referia puiandum r/, dMn ncn 
unius aut cerUumfolum confultorum virorum^ fedplufquam treccntoium 
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161 2. €h£lorum hominum^ quali numero oUm fenaius Romansrum regehaiur^ 
-^ ipfafunt edita. 

But at length, upon great confideration, it was refolved and ad« 
judged, that a perpetual unity a tempore cujuu ^c, till the diQblu-. 
tion, (hould be frima facie a difchargc of the land of payment of 
tithes, by force of the faid branch of 31 //. 8. f. 13. for divers 
reafons. i . The fiatute doth not fay difcharged of tithes, but 
difcharged of payment of tithes, and for divers other reafons, the chief 
of which was, for the infinite impodibility and impoflible infioite- 
nefs, fo that fuch immunities and difcharges as re! igious houfes 
bad before time of memory cannot be known. And it was ex* 
prefly refolved, that a general allegation of unity at the time of the 
diflblution, l^c, without an averment that it was perpetual, was 
not fufficient : and although it had been a perpetual unity, yet, if 
the farmers of the lands of the reftory had paid tithes before the 
diffolutirm, then the intendment and prefumption of law upon the 
perpetual unity failpd: and all this you may fee in the archbilhop 
of Canterbury's cafe, in the fecond part of my Reports, and divers 
judgements and refolutions there cited, fol. 48 & 49. So that 
fuch unity as is within the faid braach of the a£l of 31 //. 8f 
ought to have four qualities. i. Talis unitas ought to be 
jtifla^ rightful and not by wrong. 2. It ouglit to be aquaUiyJ% 
fee in the one and the other ; for if the abbots, priors, ^c. have 
held by leafe, a tempore cujusy i^c. that is not a unity withiii 
the ftatufe. 3. It ought to be perpetua a tempore cujuSf tie, 
4. It ought to be liieraj free of payment of any tithes : but, if their 
faimcrs at will, for years, i^c, have paid tithes to thcnr, (as bath 
been faid), the unity perpetual will not ferve. Bqt it was afkedf 
what if the appropriation was made in the (imes of E. 4. H, 6« 
H. 4. J?. 2. £.3. i^c, and yet in law within time of memory, 
^nd unity had continued from the time of the appropriation until 
the diflblution, and tithes were never paid, neither by the abbotfl; 
iic. nor their farmers : (hould not the ilatute extend to thofe 
cafes ? and it was anfwered, no, upon the point of unity ; for if 
he will take the aid of the aft of 31 H. 8. the unity, as hath beeo 
faid, otight to be perpetual. But in fuch cafe he may allege the 
faid branch of the a6l of 31 H. 8. concerning the difcharge of 
payment of tithes, i^c. and that the abbots, fcfr. a tempore cujuSf 
tjfc. until the diflblution, have held the land difcharged of tithes, 
(as he may well prefcribc by the common law), and give fuch evi- 
dence that he may approve it : and fo if in truth, the land be dif- 
charged^ 
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rgcd, he has fufficicnt remedy to relieve himfclf. Fide the 1612. 

lop of frmchejiers cafe, in the fecond part of my Reports, foL "— ""^^ 

b» 45 a* But, if the abby or priory, ^c. was founded within 

e of memory, then he cannot prefcribe ommno ; and iorafrauch * 

n the principal cafe, the appropriation was made in 20 H, 8. 

hat it appeared to the court, that before that the 22 acres were 

rged with tithes ; for of common right all lands ought to pay 

es; for that rcafon the chief juftice concluded, that the faid 22 

:s were, as this cafe is, chargeable with tithes. But, if the p«ir- 

are not fatisfied with it, they may begin again. For inafmuch 

he information, as it is refolved, is good ; and the pica,//.? 

ultatione hahendn^ altogether infufficient ; and the verdidl ini- 

jnent to the iflue, they would not grant a confultation \ aii'i 

reunto the whole court agreed. 



Hil. 10 Ja. A. D* i6[3. 

Arnold v. ^idgood. [Cro. Ja. 318.] 

EBT upon the (latute 2 E. 6. c. 13. for not fettlng out tithes. Grmt of 
The cafe was ; a man being poflefled of a leafe of tithes in XumZ^e^ 
It of his wife as executrix to her former hufband, grants totum ^'*'"' P*ff^« 
titulum et interejji fuum de it in decimh pradi^is. After verdift them which 
the plaintiff (who claimed under the faid grant), it was moved ha^jfn^M^t 
rrcft of judgement, that the declaration was not good, becaufe "^ ^^^ ^ifc. 
plaintiff had not fet forth any good title to enable himfelf to the 65. s. c. 
es. And the books of 10 £. 4. i. V ig H. 6. 40. were cited J^Tm Rr^' 
be purpofe. But the whole court unanimoufly refolved, that ^o'- s. c. 
grant was good, and the leafe he had in the tithes in right of Grey, c. j. 
feme did thereby pafs : for he granted totum jus^ titulum et in- 
(J'ejuum de et in decimis pradiflis. And, by Doderidge^ the word 
n doth import a propriety in poffeflion, and is all one as if he 
fpecially named he fame in the grant ; nor could it be more 
ainly named or expreffed. There was then an objedion ftiade 
of the provifo in the flatute for diffolutions, that all leafcs 
le by any abbot within a year before the diffolution, (hould be 
! ; and this leafe was pretjended to be fo, and therefore void. 
: It was thereto anfwered, that here the iffue was only, whc- 
r he were difcharged of tithes or not : and the jury gave their 
lift direflly, that at the time of the diffolution there was not 

any 
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1613. any difcharge of tithes : and this leafe being but an inducement 
■ only to the title of the plaintiflF, the iffue therefore is well enough. 
But, if in this cafe there had been any mifpleading or miflrial, the 
court held clearly it was aided by the datutes of 32 //. 8. tf 18 
Eliz. cap. 14. and cannot be quafhed after vcrdi<2 : whevupoa 
judgement was given, and entered for the plaint iff. 



P. II Ja. G. B, A. D. 16x4. 

Urrey v. Bowyer ♦. [MSS. Calthorpe.] 

Q.\vi.et!irr VOTVTER libcllcd in the fpiritual court againfl Urrey for tithes 
rhehofpifaJ of corn. C/rrry fuggeftcd that the lands of which the tithes 

^[^''^r^," were demanded were in the hands of Richard I re/} on prior of St. 

oi jerufalcm ' * 

ftaii be dif- Johti*s of Jerufalem in England and of his brethren, and that they 
fhep^ayimrnt werc dilchargcd ol tilhcs in their hands : he then fhewed that all the 
""'•*• Lnds were givt-n to the king by the flafute of 32 H. 8. r. 24. and 
plt^aclcd th.it llaiutc which gives to the king all immunities, privi- 
Wgcs, jiuildiHioiis, i^c, wliich the prior, or any of his predecef- 
fois had; and (et forth farther that tlie king by his letters patenp 
grafted fhcTc (tlie faid lands) to tlic now plaintiff in prohibition, witfc 
a claufc therein that he fhould have tanta^ ialia^ tot immunitattSy 
priviiegiay ^c. as any one had had theretofore, tifc. and lobe 
prayed a prohibition.' Upon this fuggeflion in the prohibition 
Bowyer demurred. And Coke C. J. argued that the fuggeflion wa» 
infuflicient, and that thefc lands ought to be charged with tithes, 
and could not be difqharged thereof. And of tliat opinion was 
NichoUs J. But War burton and iVinch held, that the lands 
ought to be difcharged of tithes; and their reafon principally was, 
for that the ftatutc of 32 //. 8. c. 24 revives all privileges, jurif- 
diftions, immunities, ^c. which the Hofpitallers had enjoyed, and 
they infifted much upon the book of loih of Eli%. Dy. But I 
heard neither their argument nor that oi NichoUs^ and therefore have 
not reported them; but I have only reported Coke's argumenti 
which I did hear. 



* The argument* of the counfcl in this c;ife are reported in 2 Brownl. 8. 20. but 
a: thik quc(Hon was debated upon fevcnil occafious vario Matte^ and as the report of tbofe 
arguments i* not a very cuircA or finished one^ I have thought it unneceflfaiy to infert it 
licic. This nrgurociit of my lord Cckc is no where in pxint. 

Cob' 
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Coke held, that the ftatute of 31 //. 8. c, 13. did not extend to the 1614. 
poflcffions of the Hofpitallers, becaufe they were diffolved by an ■ 
aft of parliament fubfequent to it ; and the ftatute of 32 H, 8. 
r- 24. which revives the immunities and privileges of the diffolved 
monafteries does not extend to them, becaufe the privilege of being 
difcharged of tithes is a privilege infcparable from the pcrfon of 
the prior. He faid, there were four orders that were difthargcd of 
tithes by a general council and by a decree of the pope, viz. the 
Cifleitians, the Templais, the Hofpitallers, and the Prasmonfira- 
tenfcs; and all other orders were to pay tithes as other pt-rfons ; 
and even thcfe privileged orders were to pay tithes de ierris 
de novo acquifuis^ and as to thofe were not difcharged. And trie 
words of the council are, that the faid orders and their fuccelfors 
fhall be difcharged of tithes for their lands fo long as they retain 
them in their own hands. So that it appears by iwc word& of the 
council, that if the lands be transferred to the hands of any otiicr 
perfons, the privilege is gone, and they become charged with liihcs 
again; for t\\Q medium difpojitivum of the bull or council which 
difcharges them of tithes is ecclefiaQical ; the perfons, who are 
difcharged, are ecclefiaftical ; and the thing itfelf whereof the ^ 
difcharge is made is ecclefiaftical. It feems to me then that there 
is great reafon that this privilege (hould not b^ transferred to per- 
fons who are not ecclefiaftical ; and for whom none of thofe rea- 
fons can be alleged why they (hould be difcharged of tithes. It 
is befides a thing that was never feen, that infeparable privileges 
yvere either given to the king, or contained within the general 
words of an aft of parliament. Though the ft«itute refpefting the 
Templars made in 17 £. 2. wills that the Hofpitallers, to whom 
|he pofleftions of the Templars were transferred, (hall hold by the 
fame tenure and the fame fervices which the Templars held by, 
yet the immunity of the tenure in frankalmoigne was not tranf- 
ferrcd from the Templars to the prior of the hofpital of St.John of 
yerujaltm and his brethren, as was adjudged in 35 //. 6. 56, 57. 
And yet in that aft the words were fpecial; and the perfons to 
whom the transfer was to be made were of the fame quality with 
the perfons from whom the po(re(rions were taken. In 3 ^. 3. 1 1. 
^n appropriation is not transferred from the Templars to the Hof- 
pitallers, notwithftanding the ftatute of Templars wills that the 
prior of the Hofpitallers (hall have all the poffcflTions which be- 
Jongcd to the Templars ; for the appropriation is infcparably an- 
nexed 



\ 
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1 614. nexed in privity to theTempIan; and cannot be transferred by 
- the general words of an aft of parliament. The (latute of 33 //. 

8. c, 20. gives all manner of conditions to the king ; and yet by 
force of thefe general words a condition infeparably annexed to 
the perfon of the party attainted is not given to the king, as was 
adjudged in Inghfield*s cafe, i AnderJ, 293. So by that ftatute a 
right of afiion (hail not be given to the king, notwithfianding that 
the flamte gives all rights generally ; for it is a thing conGlling 
in privity, and therefore (hall not be transferred by the general 
ivord3 of an a6l of parliament, as mjy be feen in the marquis of 
irinchejler^s caje^ 3 Co. 2. So in the cafe at bar, as the immunity 
dF being diichargcd of tithes is, fo long as the land (hall remain in 
the hands of the Hofpitallers, and therefo/e is infeparable from tbeir 
pcrfons; for that reafon it (hall not be transferred by the general 
words of the a^ of 32 H. 8. r. 20. Befides, there is no inibnce 
i)f the general words of an a6l of parliament being extended to 
tithes. For tithes being a fpiritual thing, and due jure divtnoy jusai 
a compeiet^t maintenance, and not jure humano^ the common law 
does not take any notice of them in an a6l of parliament, which is 
but a temporal conveyance, and means not to meddle with them. 
And for this reafon it is that there is never any faving in an afi of 
parliament of tithes, though there is a faving of all feigniories, 
rights, rents, and all other things. For tithes being a thing colla- 
teral to the land, and not being a temporal inheritance, are not in* 
eluded within the general words of an a£l of parliament. And for 
this reafon the ftatute of 3 //. 5. r. i. which grants that men 
Ihall enjoy their liberties and franchifes does not extend to this, 
that they (hall enjoy the liberty of being difcharged of tithes. And 
fo, though the ftatute of 27 //. 8. r. grants that the king (ball 
have all privileges, (!fr. and all hereditaments whatfoever, in as 
ample and large a manner as the abbots, ^c. had them ; yet the 
king by thefe general words (hall not be difcharged of tithes; for 
all jthe po(re(Iions which came to the king by this ftatute remain 
charged with tithes at this day* 

And here Coke faid,that though tithes are due jure divino^ quoad i 
competent maintenance, yet unqueftionably as to the tenth part, and 
neither more nor lefs, that is due jure humano^ and by the conftitu- 
t'lon of man. And he faid that tithes are notalTetSinorare they ex- 
tinguifhed by a feoffment of the land, nor is a common perfon ca- 
pable of them at common law; and that fo it appeared by what 

6 bad 
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had been faid, that the (latute of 32 H. 8. does not extend to an 1614. 
immunity which is infeparably annexed to the perfon. — — . 

It is now to be inquired, whether that ftatute extends to a pri- 
vilege which is ecclefiaflical and fpiritual, and not temporal. And 
as to that, he faid, the ftatute extends only to the reviving of the 
temporal franchifes, ^ind not the fpiritual ones. For if it (hould 
extend to the fpiritual liberties, then a great inconvenience would 
enfue, becaufe by this means all the poneflions of the Templars, 
would be exempt from all temporal jurifdiflion as they were when 
they were in the hands of the Hofpitailers, as may be feen in i E. 
3. 8. & 31 £. 3» Triall gg. where it is hoFden that profellion 
alleged in a plaintiff of the order of Templars cannot be certified 
by the biOiop, becaufe the order is exempted by the pope from 
episcopal jurifdi3ion. And if they had all ecclefiaflical privileges 
which the Templars had, this would bring a great inconvenience 
to the commonwealth, a greater indeed, than a man would imagine. 
For the Templars had many great immunities beflowed upon them 
by the pope and councils, which immunities they might as well 
claim as to be difcharged of tithes ; and therefore becaufe the law 
forbids thofe who have now their poffeflions to claim thofe privi* 
legeSt it will alfo forbid them to claim the ecclefiaflical privilege 
of being difcharged of tithes. And as to the 3d privilege, which 
is a privilege of difcharge, and not in being, he faid, that the fia- 
tutc of 32 H. 8. c. ao. does not extend to it ; for the flatute fays, 
that the privilegesy Vc. Jhall be actually and really in the king^ his 
bik$ and fuccejfors ; and a privilege of difcharge, which is not in 
tjfe^ cannot be a6lually and. really in the king. Befides, the fta- 
tute fays, that ail francbifes^ Wr. of what nature foever they may he^ 
lawfully had^ ufed^ and exercifed^ ifc, but a franchife of difchai-ge 
cannot be ufed or exercifed, becaufe it is not in ejfe^ and thercforie 
the (latute does not extend to it. In 7 H, 6. 8. where the abbot 
10 a writ of bofmage brought againft him pleaded to the jurif- 
di^ion of the court, becaufe the Jands lay within the abbey of 
ffejlminfler^ which is a privileged place, the plea was difallowed^ 
the privilege and immunity extending to the perfon only, and not 
to the lands or goods. According to 11 H. 4. 35. though the 
prior of St. yohn*% were difcharged of taxes and fubfidies in re* 
fpedl of his perfon, yet the occu]»ers of the lands (ball not be 
therefore difcharged, becaufe the difcharge was folely in refpeEl of 
the peribn, and not in refped of the lands. In 38 & 39 of EUz. ^^ ^t^^ 
in the ca(e of the lord Darcy it was adjudged, that where the 5'^ 

king 
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1614. J^ing granted to the dean and chapter of PauPs and their fucccffofi 
■ that they fiiould be difcharged of purveyance in their manor of Z>. 

and the manor was afterwards furretidered into the king's hands in 
33 IL 8. the king's patentee (hould not be difcharged of purvey- 
ance, though the patent ran that he (hould have toty taiidj et tanU 
privilegiay franchefias^ liberiateSy tffc. quot^ qualioy quanta aHfuis 
habuit ; for this difcharge of purveyance is a perfonal thing, and 
not in ejji. x //. 7. 25. a grant was made to the abbot ol Abinffn 
that he (hould be difcharged of ^ifcopal jurifdiflion : in that cafe 
it would be abfuid to fay, that he who (hould have the pofleffions 
of this abbey, ihould have the privilege of difcharge« 20 E. 3. Ex- 
commengemcnty the abbot of E. had the privilege of being exempt 
from any ordinary jurifdi£lion ; here the ftatuie of 32 H. 8. would 
not revive this privilege, becaufe it is a privilege of difcharge, and 
a perfonal privilege. In 44 and 45 Eliz. in a quo warranto brought 

it was adjudged, that a privi- 
lege of being difcharged from the government of the mayor and 
aldermen in London^ was not revived by the ftatute of 32 //• 8. fi) 
that the defendants claiming under a difToIved monaflery, could not 
claim all franchifes. F.N. B. 227. Reg. 259. we fee that all ccde- 
fiaftical perfons were difcharged of toll, murage, pontage, iJc. ; yet 
the perfons who have the po(re(rions of thofe eccle(iaflical perfons 
/ (ball not be difcharged of them ; for it is a perfonal privilege, and 

♦ VideRaft. ^ privilege not in being. The ftatute* of 14 E. 3. c. \.Ji. fn 
Statues, CUroy grants that ecclejiaftical perfons Jhall be difcharged of recemng 
•'*> \ "• i^^fi^ orfojoumers of Scotland^ Wf . ; this privilege of difcharge docs 
not extend to thofe who have their pofTelFions, nor is it revived by 
the ftatute of 32 //. 8. Whence we fee that the ftatute of 32 H. 8« 
c. 2o. does not revive privileges which go in difcharge, and are not 
in efp. 

It now remains to examine whether the ftatute of 3 1 //• 8. 4-. 
can in any way extend to this cafe. As to that when a thing \i 
out of the body or purview of an aft, it (hall never come within 
the branch of it. For how is it polTible that there can be fap in 
the trunk, when there is none in the root ? How can it be that 
this diffolved hofpital (hould be within the branch of the 31 H. 8. 
which gives immunity from tithes, when it is not within the body 
of ihe adl ? And this diiTolvcd priory of St. John of Jerufalem is 
not within the body of the aft, becaufe it was given to the king 
by an ad of parliament pa(red in 32 //. 8. c. 24. and not by thi^ 
a^t. Bcfidcs, this ftatute of 31 //. 8. is very precife in its pen-» 

Bing; 
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hmg ; for it fays, that all houfes of religion^ (^c. which have been dlf^ . 16 14., 
fohxdjince the 4/A of February^ i^c. fo that the hoiifc or priory that — — — — 
would have the privilege of being difcharged of tithes within this 
aft, mull have come to the king fince the 4th of February. And 
it is for this rcafon, that tliis (latute does not extend to thofe pri- 
ories and religious houfes which were diflToIved by the Ilatutes of 
4- H. 5. c. and 27 //. 8. c. 28. The ftatute too fays, that the faid 
poffeflions (hall be difcharged of the payment of tithes ; fo that the 
hnds, which are to be difcharged of tithes within the (latute, muft 
be thofe po(re(rions which came to the king by tlie (latute ; for the 
^QxA *'^faili** runs from the branch ,to the body of the afl, fo that 
toothing (hall be within the branch which is not contained within 
the body, iind therefore becaufe thefe lands do not come to the king 
ky the 31 //. 8. they (hall not have the immunity of being dif- 
charged of tithes. And it is for this reafon that neither the lands 
that come to the king by the (latute of 32 H, 8. c. 13. nor thofe which 
come to him by the (latute of 1 E. 6. c . of chantries^ are difcharged 
of tithes by the branch of the (latute of 31 H. 8. c. 13. For how can 
it be intended that the (latute (hould provide for the lands of thofe 
houfes that might be dilfolved thereafter, unlefs you will fay that 
the makers of the aft of 3 1 //. 8. had the fpirit of prophecy ? And 
fo it wai refolded in the bijhop of Canterbury's cafe^ 38 Eliz. ' 
2 Rep, 44. And in the cafe of one Greene and Buffkiny 2 Rep. Supra 196. 
49 b, and Hil. 44 Eliz. Rot. 994. in an adion on the (latute of 
a E. 6. it was the opinion of all the judges except Gawdy^ that the 
branch in the (latute of 31 //. 8. which gives immunity froni tithes, 
docs not extend to po(re(rions given by the ftatute of 32 H. 8. And 
fo it was ruled in the cafe of paries v. Spurlingj who were 
the fame parties between whom the a£lion on the ftatute of 
2 E. 6. was depending. As to the cafe in the loth of Eliz. Dy. Supra i:s. 
277. which had been fo flrongly urged, he faid, firft, that it was a 
cafe ruled upon fudden opinions given before the lord chancellour^ 
and not upon folemn argument. 2dly. He faid, that the cafe was 
in tiuth upon the order of CtJIertianSy as he had fecn by the papers 
in chancery, though lord Dyer ftates it to be of the order of Templars; 
and by the recital of the a£l of 2 //. 4. c, 4. it appears, that lord 
X)yer undcrftands it fo, becaufe the ftatute of 2 H, 4. intends only 
that the farmers of the Ciftertian order pay tithes, and docs not 
fpeak of the order of Templars ; and the Ciftertian order are clearly 

difcharged of (it lies, becaufe their lands came to the king by thv 3 1 

r; V 
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16 14. H* 8. ^But admitting the cafe to be as it is (Uted in the book, yet 
' inafmuch as there have been four judgements adjudged diffisremly 
upon the point againft the book, it is good to abide by the lattei 
judgements, as Plowdin faithi And here Coke faid,'that fucb poflcf- 
fions as are difcharged of tithes by the branch of the ftatute of 31 
//. 8. mud have been in the hands of religious and ecclefufiical per* 
fons at the time of the diflblution. For if they were in the hands 
of ullgUus perfons only, and not of ecckjiaftical likewife, then fucb 
. pofleflions will not be difcharged of tithes by that aQ, becaufe the 
a(l always fpeaks in the copulative, religUus and ecchfiaJlicaU and not 
otherwife. But here he faid, that the Templars were holy perfons, 
who were capable of being difcharged of tithes, if there were no 
impediment in the cafe. They were both religious and fcclefii^icdf 
for an order cannot be religious without being ecclefiaftical ; though 
an order may be ecclefiaftical, and yet not religious, as a bifbop, 
dean and chapter, archdeacon ; they are ecclefiaftical, but not le- 
ligious, becaufe they are not regular, and have not profefied them- 
felves, nor vowed three things, viz. obedience, voluntary poverty, 
and perpetuiti chafiiry, which things are requifite to fuch orders 11 
arc faid to be religious, as may be fcen in 2 Rep, 48. But the Ten- 
plars are religious, becaufe they are profefled perfons, as may be 
fcen 35 E. I. Tryall 99. 2 R. 3. 4. and alfo 9 E. 3. 25 and a6. 
12 ^. 2. Nonability 4. 8 £.3. 53. where it is admitted that the 
prior of the hofpital alone (hall fue and be fucd without naming the 
brothers, they being dead perfons in law. They were alfo ecckfi* 
aftical perfons, for they might fing mafs, as may be feen incbe fii- 
tute of Templars, 17 E. 2. which no one could do who was nof aB 
ecclefiaftical perfon. So that it appears that they were both icG^ 
gious and ecclefiaftical, and of courfe entitled to the aid of the il* 
tute of 31 H. 8. if there were no other impediment in the cafe* 
And here Coke faid, that the prohibition is infufficient of itfdf, ioal- 
much as the fuggeflion is, that the prior of the hofpital of St. JMs 
bfjerufalem and his brethren werefeifed\ whereas it ought to be that 
the prior of the hofpital of St. John^s af Jerufalem wasfeifed^ fmr the 
brothers are perfons dead in law, who cannot be faid to be feifed. 
And therefore we fee in i £• 3. 7. that the prior of St. J^pft of 
Jerufalem in England avowed without making any mention of his 
brethren. So in i E. 3. 9. it is faid that the Templars and Hof- 
pitallers are profefled perfons, and their profeHion fhall J)e tried by 
the common law and not by the ordinary, becaufe they arp joul o£ 

his 
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bis jurifdiflion. And in 7 E. 3. 25. l R. 2. Nonailli/y 4.. 8 E. 3. 161^, 

53. the brothers are never mentioned in any fuit by or againft the l _ j.m 

prior of the hofpitaL And here Qjte took occafion to fpeak of the 

firft inflitution of the Templars and of their diflblution. The firft 

inftitution of the Templars, he faid, Was to conduft Chriftians to 

ihe holy land fafe from robbers and pagans, as may be feen in Maf* 

fhetv Paris^ fo. 67. and as Pole fays in 9 £. 3. 25. the lands upon 

their foundation were given to the Templars in defence of the 

Chriftians againft the Saracens; and as fays^ 

their inftitution was ad dcfenfionem ChriJIiamrum terra JanHa adver^ 

fus Paganos et Saraams. So that they were a kind of ibldiers and 

militia dediti^ and did not fight with their pen, as other orders d>d, 

l)ut with their fwords ; and they -wexcgladio cin^i^ and always upon 

the mention of the gofpel drew their fwords in fign that they were 

ready to maintain the gofpel with their fwords ; ctfuerunt induti vtjli* 

mento nigra modo Laicano gerenti fignum cruas ante et pojl ; and as the 

learned Camden teJIs us, fo. 340. they had in all chriftendom 9,000 Cam<le?i'i 

manors for their maintenance, as the Hofpitallers had 10,000 ; and ^''^anni». 

they were always entombed together in their complete armour, as 

the monks were always interred in their clothes. But the Templars, 

though a religious order, were perfons of great impiety ; foi^ 

;he emperor Frederick having an intention of going on a pilgrimage M. Farii 

to the place where John the Baptijl preached, they treacheroufly '^' 

MTTOte to the Sultan, and gave him notice of it, in order that he 

night furprize the Emperor, and by that means obtain a great ran- 

Sun. But the Sultan, as foon as it was difclofed to him, informed 

ihe Emperor of it. And the French king, in requital as fomc fay, 

>fevailcd with the Pope to diftblve the order; for in a council 

lolden in 1312 at Vienm^ the Pope faid, quanquam dejure non poffu^ 

nus^ tamen plenhudint potejiatis nofira ordinem ilium Templariorum 

'iprobramus. And in confequence of this decree made by the Pope 

rt that council, tlie whole order was diftblved in England by the 

latute of 17 £• 2. But the true caufe of their diftblution is to be 

raced to other motives of the French king*. All the Templars were 

renilemcn of the beft quality ; and the order of Hofpitallers wag 

defied a k)ng time before the diilplution of the TcippUis, contrary 



♦ Tlic principal caufe of ?kilip th« Fair'% hatrad againft the Templars was, that^ in 
t« quarrel with Boniface VIII. the Knigbt* efpourvd the caufc of the Pope, aatf fur. 
tftied him with money to c.irjj on the vor, aii u»:ncc ibis ibhH:h PAr/// GQuld atvpf 
irdun. 

VQI». II. % to 
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1613. to the opinion bf Rajlal in his title of Templars ia his (UtuteSi ^rhere 
-■ ' he fays that they commenced at the time when the Templars werediC* 

fol ved. And Coke farther faid, that long before the diflblution of the 
Templars, there were inns in which the apprentices of the law le* 
fided ; for it may be feen in an old record among the cmantm 
flacittt in the huftings of Londcn^ that John Tracy bene mmau^ 
hpmo devifed totum illud hofpitium in Holborn in quo apprtntilii $4 
legem habitarefolebanty whence it is manifeft that they wcie nSifSiX 
in Holborn before the diffulution of the Templars* 
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T. II Ja. A. D. 1613. B. R. 

Kipping V. Swayn. [Cro. Ja. 324.] 

TN debt upon the ftatute of 2 Ed. 6. for not fctting forth titbeSf 
the plaintiff declares, that he was proprietor of the re£lory of J. 
in the county of ^S*. for the term of feven years ; and that the defendiot 
was occupier of lands within the fame pariOi for fix months, by a 
demife madt 10 Martiif 10 Jacob! : and that the defendant a} 
Augufti anno pradi^o,^ cut his corn there growing; and upon the 
' loth of September next following, the defendant, bcing/ubdiius iiA 
dotnini regis ^ carried away the faid corn, not fetting out the tentbi 
according to the flatute. The defendant pleaded nil debety and it 
was found for the plaintlET; and now moved in arrell of judgement; 
lit. That the plaintiff by his own ihewing had no caufc of aflico 
againft the defendant, for the defendant's intereft in the land wu 
determined before the tithes were carried away : but the court beld 
it to be no exception ; for, although his -intereft in the lands was de- 
termined, yet he remained owner of the corn ; for if com be cut 
down, although a ftranger take it away before feverancet yet aa 
a£lion on this flatute will lie againft him. 



M. II Ja. A. D. 1613. B, R. 

JVheeler v. Heydon. [Cro. Ja. 328. J 

Declaration T^ ^^^ ^^Vl the ftatute of 2 Ed. 6. for not fetting otot tithes, hit 
upon a leafe carrying away the corn, the tithes not being fet fdrtli;,'the plaiAr. 
6 years, if tiff declares, that one Thomas Rockj parfon of the re&orir of Script$iif 
Uvtl^u^ong '^^ ^^^ ^^^ ^^^ reflory for fix years, if he lived fo liAg atid xoo- 
Axid continue tinucd parfon there ; and that the defendant, being an occtipiei: of fuch 
titit laft lands fowB with wheat^ within the faid pahfliy reaped and carried it 

7 iwajr, 
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ftmy, the thbtt DOC being hi forth, C^r. and avers the life of the 1613. 

faid Thomas Rock^ and that he continues parfon, Wc. The de- ' 

feadant pleaded n9n debet \ and a fpecial verdi£l was given, that the LViff yet^ 

parba made the Icafe for fix years, if he lived fo long; and the ««^>n5»"» 

" a^ion of 

words, if hi coniinuedparfon^ were not within the leafe; and they debt for 
foand all other points according to the declaration ; and if, (sTr. sSu'Ar.St. 
And hereupon it being moved and argued at the bar, all the jullices ' ^'^°?7'' 
(hefides Hwghicn^ who doubted thereof) held, that the variance be- 834. 2 Ro. 
twixt the leafe in the declaration and the leafe found, (hall not ^.''lo^S^b. 
prejudice ; for it is all one in fubflance, although it varies in words : 
and the addition in the declaration, if hi Jo long cwtinue parfon^ is no 
more than what the law fpeaks, for fo the law tacitly implies, and 
therefore the addition thereof is no variance in fubflance. Ic ia 
alio good enough for a fecond rcafon; for the leafe is nos the 
giround of the aQion, nor is the declaration founded upon the leafe» 
but upon the carrying away of the tithes, and for remedy of his 
wrong was the a8ion brought ; and the allegation of the leafe is 
but an inducement to the a£lion : and the jury finding that he hath 
a good leafe and a good title to ground his a6lion, although it 
be not in the fame manner precifely as he declares, it being found 
for the plaintifT,^ he (hall have judgement. But, if debt had been 
brought upon this leafe for years, fuch variance peradventure would 
have been material, becaufe the leafe is the ground of the a£lion ; 
wherefore it was adjudged for the plaintiff. See for the firfl point 
40£/.3. 3. 11 Ed. 3. Variance 77. and for the fecond pointy 
Pimd.^2.8c 191. H. 6. 29^ 3 U. 6. 25. 

M. II Ja. A. D. 1613. C. B. 

Dr. Gran/'s Cafe, [ii Co. i6.] 

'TpHE cafe was, i\idX Gabriel Grants do£lor in divinity, parfon of Acuflom 

* the pari(h of St. Leonard in Fofter-lane^ infra pracin£ium San£!i \\^\lnln*^ 

Martini U Grand^ libelled in tlie fpiritual court before Dr. Majiery pJ;^^J^^f 

official of the dean and chapter of fVe/imin/iery againft Edward witiiin the 

Tjoyhrj farmer of a great and ancient houfe, called the Dean's Houfe^ s^A/if/^ 

ifHithin the precinA of St. Martinis U Grand^ late parcelof the pof- ^^'^""'^^ 

feffions of the abbot of fVefiminfler; and alleged, that every parifhioner the parfon 

or inhabiunt having or occupying a manfion-houfp, (hops, ware- ^^^^^J;- 

hoofes. cellars, or ilahles, withm the (aid parifh.of St. Leonard, the rent of 

withio Su Martin's k Qroni, yearly eycry q,U5irtcr of the year, at by way of 

^^ the ^:- 
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1613. the feafls of Eafiery the nativity of ^X.John, the Baptifl, ^.Mu3m\ 
■ the Archangel, and the birth of 0)rtft^ a tempore cujut^ Wr. or « 

leaft from the foundation, donation, and eredion, of the faid redory 
of St. Leonard^ by equal portions to the parfons of the faid reSory for 
the time being, nomine it loco decimar^ fuar* ^ juxta ratam cujuJHkt 
Viginti Jolidai* ndditus per an. ex quatibet hu}uJmo£ ebmo^ fi^ 

JotIar\ cellar* y Jive fiahulo Jic tent^ fiue occufaf infretdiBa fartcbit^ 
duos foJidos legalis moneta Artg/ia^ t^r. and that the faid Edaktri 
Taylor and his family did dwell in the faid houfe three years, and 
had and poflefled it for the fame time fui annuals nddiiu fexdeem 
librarumfeu*faltem 1 2 libraruniy tie. and fo demanded two Ihillingi 
in the pound, Uc, The faid Edward Taylor exhibited an infer- 
ination and fuj^geftion to the court, that the late abbot of fFe/lmbh 

fitr^ and all his predeceflbrs, till the diflblution of the faid roonaftery 
which was anno 30 //. 8. had held the faid houfe difcharged 0^ 
tithes, and alleged the flatute of 31 //. 8. concerning the difcharge 
of payment of tithes, and conveyed to himfelf a leafe for years, aod 
thereupon had a prohibition ; to which the faid dofior Grani ap- 
peared, and Taylor declared agaiiift htm to the effefl aforelaid, aod 
doftor Grant travcrfed the faid prefcription of difcharge of tithes; 
whereupon ifTue was joined, and tried before me in London for doe* 
tor Grant : and now it was moved by Tayhr^s counfcl, that upoQ 
the faid libel, no confulution ought to be granted ; for de commui 
jurcj no tiikes ought to be paid for houfes of habitation, nor for 
any rent rcferved upon any leafe made of them ; for tithes oug^t to 
be paid of things which grow and renew from year to year by the 
the aa of God, vide RegiJIr' 54 b. F. N. B. 53. E. Br. tit. Di/mes 16. 
and not for dwclling-hodfes, or of rents ifltiing out of land, rc- 
ferved and created only and merely by the aft of the party: and 
therefore in the city of London^ the parfons have two (hillings and 
eight-pence in the pound, frfr. in name of tithes ; but that is by 
decree mdidc anno 1535, which is ena8ed and confirmed by au- 
thority of parliament, an. 37 H. 8. c. 12. But St. MartinU k 
Grand is not included within the faid decree and aft, for it is within 
LondsDy and not of it ; and therefore remains at the common law. 
And in 30 E. 3./^/. i. a. and 38 E. 3./?/. 13. a. by Fintbden it is 
faid, that the profits of the church in London are the oblations 91A 
ob vent ions. 

But it was refols'ed per totam curiam^ that a confultation (hooM 
be granted, for it may have a lawful beginning ; for it may bep 
that for all the tithes of the land, upon which the houfes art built, 

' ihil 
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his msdus deeimandi has been a tempon cujus^ CsTr. paid ; and altho* 1613* 
C is after buUt, that ihall not take away the right of the parfon in ■ 
bch cafe. And becaufe it might have a lawful beginning, and that 
t has been uled « tempore cujus^ i^c. it was therefore refolved, that 
i ccyirultatioo ihould be granted. 

It was likewife refolved« that for tbefe modufes he might fue in the 
scdefi^ftic^l court, becaufe they are in the nature of tithei, t;/x« 
m^di decimofuls J and every ancient city and borough has for the 
tnoft part fuch cuftom Je modo decimandt for their houfes, for the 
Biatfltenance of their parfon. And as to the opinions in 30 £• 3. 
and 38 £. 3. it was faid, that obveniio dicitur ah ohknienda^ and 
biciudes oblations, rents, or other revenues, which may well 
agree with the refolution before \ and afterward^ iconfultation was 
granted. 

T. 12 Ja. A. D. 1614. B. R. 

mitaler and Ttdderfdalt v. Ho&ox Leyfield. [MSS. Calthorpe.J 

ITVR. LeyfieU being the parfon of St. dement* s pariQi and furrogate Qa. Whc- 
; of Middlejex, libelled before himfclf for the tithes of certain fc^pS^ 
ftables within his pariOi; and ftated that by prefcription he and his havefo 
predeceflbrs time whereof, il^c. had u(ed to have 2 s. in every ao s. every %o», 
rent paid for the houfes, and cited the defendants to anfwer upon [^^VeTin 
theu oath what rent they paid* ^^ <><*«^* 

Montague ferjt. moved for a prohibition, lit, becaufe the Do£lor Londom be 
libelled before bimfeif, fo that he is both party and.judge, which is ' 
iinrealbnable : sdjy, becaufe the defendants arc to anfwer upon 
oath what tithes they pay, which is again (I the law, for nemo tene* 
fur predere fiipfum: 3dly, becaufe the Do^or demands tithes of 
bonles, whereas ;np tithes ut payable by law for houfes except in 
LondoMf^nniiet. tlte ilatutes of .27 H. 8. c. 21. and 37 //.8. c. I2. 
and.thi^ ftables ai^ in Sfiiddleftx^ out of Londony and fo out of the 
fiatntes and decree. 

. The:iCWrtinclined:ilQ. grant a prohibition; for as to the firft 
caufe, k is a rule in law nemo debet effi judex inproprii cauji ; aod 
they faid, that if the ecdefiaftical judge fit as judge where by law 
be ought not, the fentence he pronounces is void, and the judge- 
ment xody be arrefted. As to the fecond, they faid, tliat the ftatutc 
of 2 i^^ E» 6. r. 13. gives power to the ordinary of the diocefe, 
where the party liable to pay the tithes inhabits, to call the party 

8 3 efore 
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1614. Wose him, and at his difcrction to exanuiic hiOBL htf a Jbmhi tot 
— -— - leafonable means, otiyer thao by hisowo corporal oaths cooceraing 
the true payasent of perfonal tithes ; and the ftatiite of 35 H. 8. 
r. 19. goes alfo in confirmation of this. But if feemed to Csh 
chief juftice, that the motion for a prohibition ought to be mads 
before the oath is uken ; for if the oath ia once taken, it is too l|tei 
becaufe it is then done and pafi. As to the third caufe, Cairdkisf 
jufticCf teemed to incline that no prohibition oi^ht to be {framed; 
for the prefcription appeared to him to be rcafonablr enough \ ba» 
caufe it was probable that where thcfe flablcs bow ftand, then tm 
formerly garden or orchard ground, for which a titbe-re^i w^ 
paid ; ai^d it would be unreafonabie that tho paribn Dioold be dif 
Seated of bis tithes by the building of houfes upon fuch grouait 
and therefore in Dr. Grani*t cafe it was adjudged, where Dr.GMftf 
libelled in the fpiritual court for the tithe-rent of houfes in St 
Martini out o\ London^ (viz.) 2s. in every 20 s. rent that mi 
paid ; and a prohibition was granted upon a fuggeflion that all the 
houfes were in the bands of the prior of Weflminfier difchargedurf 
the payment of tithes at the time of the dlflblutiou by prefcriptioos 
that a confuhation fliould be awarded upon the prefcription fanfl 
for the plaintiff) (notwithftanding it was moved that a ebnfiiltatioo 
ought not to be granted, becaufe no tithe is payable for hoofea that stt 
out of London); for irsn c^nftai curia whei% thefe houfes wore bal^ 
and it might be that this modus dmmanA was paid for the land b^ 
fore the houfes were built, which m9du$ is fuable for in the fpiiitafll 
court, and it is unreafonabie that the modus (hould \m difchasged 
by the building cf the houfes. And as to the book of 38 ^L 3. 
which faith, that no tithes are to be paid in Lwidon^ exoepc oaljr 
offerings and obventions ; be bid, that this does not extendr 16 im 
as^that a tithe-rent may not be well paid in Londw^ becaufe AfaM- 
tus includes every manner of profit: and day being given sill %it 
next term for the granting of the prohibition, the plaintift in ibe 
mean time moved the court of commoia pleas for a pit>hibiiioai 
when it was granted to them'. 

\Th€ hijiory of this cafe in the common pkas is thus ghm fymyJori 
Hoiortyfag. 10 of his Riforts.J 
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Doftor LeifeiU v. TjfMe, 

T\lt. Litfeild parfon of St. Clements without Temple-bar, fued one 
Tjfditk his pariChioncr for titlics of certain flablet, and libelkd 
tbat of common right and by prefcripdon time out of mind, th« 
Hiirfons there ufed to have a modus decimandi for the houfes, fiablet, 
and buildings, that is to fay, after tlie rate of the tenth part of the 
yiearTy rent or value ot the fame. And fo he proceeds to demand 
accordingly, whereupon a prohibition was dcfired, and the opinion 
6f the court was, that a prohibition was to be granted ; for de com^ 
Ikum jure^ no tithes are to be paid for the yearly rent, or value of 
lioufes ; for tithes are paid for the revenue and increafe of things ; 
tad therefore no tithes are paid in any fuch cafe in any cities or 
towns in England^ iaving in London^ and this parifli is out of London 
ictA the liberties thereof. Now, where there is no tithe at all de 
tvinmuni jurfi there can never be a modus decimandi^ for that is widi 
Ml abMement, corredion, or alteration of the tithe mfpecie. And 
ySC it ktms that this kind of payment had been long u&d here about 
iMim^ which certainly was by ufe ; for when the ftatute gave it in 
Jjiniim^ the parts adjoining gained the fame by that colour, and even 
in tmion it mud be fu^d for according to the form prefcribed by 
the ftatute. But for boules oblations were paid in all places, and 
ton^ l^y the ftatute were brought to a certainty, that is, a groat foF 
a bbufe. 

Abijf iii Mich. II Ja. the cafe was moved again by Harm for 
^iie SfoQor, who faid that by a fpecial cuftoni fuch a form of tith<» 
log woold (land in any place, and faid that Dr. Grant had a con-*> 
bhattion in this court upon argument in the very fame cafe for a s« 
n the pound in St. Martin s le Grand^ which was not within the 
IFatnte; fbf it is a Kberty exempted from London^ and is no part of ' 
LMhh nor of tbe liberties of London : and the reafon was, becaufe it 
Ti^y be fuppofed that fuch form ot tithing was ufed for the land 
tfeTf before it was built upon, and then the building cannot take it 
[way : and therefore it is now direded by the court that they (bal) 
feclare upon the prohibition^ and then proceed to jud|jbrQent« 
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Tr. 12 Ja. A. D. 1614. B. R. 

Prtwfe V. Dr. Leyfield. [MSS. Calthorpe.] 

^T*fi£ proprietor of the reflory of Old Clyve^ a pafforiage iinpr9« 
priate, libelled again (I Prowfe for the tithes of three aaes of 
arable land and three acres of paflure. Prowfe upon the fuggeKoB 
which he made, obtained a prohibition, and declared that fViBiam 
abbot of Clyve was fcifed of the reftory of Old Clyut^ and of the 
lands whereof the tithes are dtmandcdi Jimul et femri from the time 
of the foundation of the abbey to the time of its diflblutiun ; ind 
that he being To feifed made a leafe of the lands and of the tithes o( 
corn and of the fmall tithes in the 9 H. 8. for three lives, rendering jl. 
for the lands, l6s. 8d. for the tithes of corn, and 6s. 8d« for tic 
fmall tithes ; that afterwards the flatute of 27 H. 8. Raftall^ Mautf- 
Series 9. was made, whereby all monafleries not above the value 
of lool. per annum were given to the king, by virtue whereof tbe 
reverfion of thcfc lands, the monaflery being under the value of 
2tooI. per annum^ came to the king; and (hewed that tbe leafe coo- 
tinued till 2oth of Elizabeth without the payment of any titbci; 
and then conveyed the re6lory to the defendant, and tbe lands to 
himfclf (the plaintiff in the prohibition), and pleaded tbe fiatutcof 
27 H. 8. c. 20. whereby it is enabled, that the king and hu aC- 
Cgnees (hall hold in as ample and large manner as the abbot hdd 
the land, and likewife pleaded the branch of the ftatute of 31 /f. 8* 
r. 13. which difchargcs from the payment of tithes; and furtberfialej, 
that he was ready to pay the rent that was paid to the abbot, tfr. 
and concluded that the defendant contra modum decimandi pradic- 
Jum it contra formam Jiatutorum pradiSlorum demands tithes, &c» 
To this declaration the defendant demurred, and prayed a confulta- 
tion. 

fflnetll of the Middle Tempk argued, that the count is infufficieat: 
|{(, in regard that the plaintiff entitles himfelf to be difcbarged o( 
tithes by reafon of a unity of po(re(non ; and it does not appear that 
there has been a perpetual unity time whereof, kic for he Euth, 
that there has been a unity from the time of the foundation of tbe 
abbey till the time of the di(rolution, which is not fuSicient wtth** 
out (hewing that the foundation has been time whereof, lie. If 
might be, notwithftanding this plea, that the foundation was I0| 
SO, or 30 years before the dilTolution, which would not be fuffi* 

cieot} 
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xfent; for if the time of the commencement of the foundadon 1614.. 
appeared, that would dcftroy the cuftom, according to the cafe of - 
Hunkins v. HuntirUy where an immeoiorial unity of poiTeflion in 
an abbot of the K&ory and lands whereof the tithes were demand- 
ed Jimul ft femel being alleged, it was (hewn by the defendant in 
inrohibition that the foundation of the abbey was within 200 
years i and thereupon it was ruled, that it was not a fufficient 
unity to difcharge from payment of tithes : for the unity ought to 
be time whereof, i^c. and where the commencement of a thing ap* 
pears, it is not time whereof the memory of man runneth not to the 
contrary , for where any beginning appears either by record or 
other writing, it is not time whereof, iic, any more than if the 
beginning had appeared within the memory of man. And for 
that reafon in 3 //. 6. 31. where one prefcribed to have a road 
over land, and there was a unity of pofTcflion (hewn of the land 
from which, ^r. and of the land over which, iic. in the time of 
Richard a. it was ruled, that the prefcription was deflroyed, 
inafmuch as there was a time (hewn, when the road did not exift. 
'3+ H. 6. 36. 19 H. 6. 75. 33 H. 6. 27. 34. ^^ H. 6. Pr#- 
fcription 48, it is holden, that if a parfon prcfcribes to have an 
annuity as appurtenant 10 his church, and the defendant (hews 
either a deed by which the annuity was granted, or the time of the 
foundation of the church, the prefcription is deftroyed, becaufe its 
beginning appears. 43 E. 3. 4. the defendant in an adlion of 
trefpafs made title to the plaintiff as a villein regardant of his manor 
time whereof, l^c. to which the plaintiff replied, that his anceilof 
in the time of the defendant's great-grandfather, was an adv€ntif% 
and it was ruled, that the prefcription failed, becaule there was a 
time (hewn when the plaintiff's anceAor was not a villein. And 
the New Book of Entries, 457. 2 Co. 47. the archbiffaop of 
CanUrburfs cafe, P. 40 EUz. Ret. 437. Tr. 34 Eliz. Ret. 83. and 
the cafe of Ryder and Calmady^ accordingly, that a unity that will 
difcharge one of the payment of tithes within the branch of the 
flatuteof 31 H. 8. ought to be a perpetual unity time whereof^ 
tic. and if there be an allegation that it was time whereof, £^r« 
vrbere it is not fo, it is a thing traverfable, and an ilTue may be 
joined upon it. But it feemed to him that the general allegation 
that the land is difcharged from the payment of tithes without 
fbewing how it is difcharged, is fufficient, according \o 7, C9. 47, 
48. inafmuch as it may be difcharged many ways, as by compoG- 
tion, by prefcription, Ue. and it would be hard to drive him to 
(hew bow it is difcharged, when there are fo many ways which 

cannot 
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1 6i4i cannot be well known ; but, if he takes upon him to fliew the fpeciil 
Way how it is .difcharged, thtn it ought to be (hewn exaEUy, otherw 
wife the plea is infufficient) and a confultation Oiall be granted. 
And lands may be difcharged frofen the payment of tithes without 
the aid of the branch of the ftatute of 31 H. 8. as where they are 
difcliargjttl by (ucereription under ^fpiritual perfdn, as in theardi- 
btihc^ of Cantirburfs cafe, or by cotiipbfitioti, )B, where Cheit 11 a 
ffiMfnj dedifiAndi paid for the tithes in kikid. 

Cakt^ chief juftite^ Crbke^ Doddtridggy and Houghton^ jufijcei, 
thought that the count Was infufStient, becaufe it did not (hew thb 
foundation to be time Whereof, lie. and the unity which will diC- 
(charge one from the payment of tithe!i ought to be a perpetod 
unity, and iiot a tempok-ary union. 

Idly, fVincdlt itooVed that the count was Infufticient, becaufe fife 
plaintiff claimed to be difcharged from the payment of tithes by 
the fiatute 6f 27 //. 8. r. 20. and the ftatute of 31 //• 8. c. 13. 
ind tieither of tliofe ftatutes would difcbargo him. For the ill- 
tute of 27 //. 8. will not difcharge him, becaufe it has hot an]r 
Words of difcharge; for it only fays, that thtling^s painiieii JUl 
have aHfuch aSimSjfuils^ eniriiSj and remdhs^ to all intents andfuf^ 
pofiSy as the abhbts wight or ought to have had^ ^c. which wordi will 
not make any difcharge according to the refolution in-G/WM ?• 
Balfer'^ cafe, where it was ruled that if the branch of the fiatute 
of 31 //• 8. had been only in general words, that the Ung and Us 
ojfigrfees jhaU hdve the lands in as amfle and large manner eis tU 
»bites had thettty they would not operate any difcharge, becaufe foch 
general words would never extend to a privilege of difcharge. 
And the ftatUtie of 31 i/. 8. c. 13. cannot difcharge thefe landsi 
for that ftatute not being a ftatute by which monafterics were dif- 
folved, but being only a ftatute by which monafteries diflblved by 
fufrender, t^c. txntt the 4th day of February in the ayth year of 
K. 8. were confirmed and fettled in the king, his heirs and fuccef- 
fots, it does hot extend to difcharge any lands from the paymeat 
of tithes, but thofe lands only which came to the king fince the 
Ibtute of 17 //• 8. ; for, after reciting that the naoniafteriei 
^Hch fia^e tt>tne to the king ftnce the 4th day of febmarj^ 
it TftitH, ttoft the /aid late monajleries and tie lands i^fertaish 
s^ td the/aid lAondJiifieSy tSc. Jball be retained and kepi acc9r£fig 
' tir their eft m ittid title difcharged of the payment of tithes: wheie- 
i&HA ali the abbey in the cafe at bar, and the lands appertajnioj[ 
to it, eatat to the king by the ftatute of 27 H. 8. they can* 
llof h% e<Hnprized within the fiatute oF 31 H. 8. which extends 
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fMify to lao^s which came to the king fitice the ftatute of vj H. %f 
So, for th«; like reafoni lands which have come to the king fince 
the ftatute of 31 //. 8. (hail ikH be difcharged from the payment of 
tithes, u we may fee in 2 Co. 47, the archbtihop of Cimitrturf%, 
citfe, where it is ruled, that lands which came (o the king by I E. 6. 
r. 14. ihall not be difchargcd of tithes within the 31 //. 8. And 
1 Ja. R9t. 45. and Hill. 44 Etix. Rh. 444. paries and SpurUng^^ 
cJkt where it was rulbd, that lands parcel of the priory of St. yohn of 
yert^lmf which catne to the king by the ftatute of 31 //. 8. c. 14. 
iiall not be difcharged from the payment of tithes within the 31 
//.8. which extends only to thofe monafteries which came by 
iBferior means than an ad of parliament fubfeqoent to the flatnie 
pf 31 /f. 8. For the fame rtefon thofe lands which came to the 
Jiiog before the ftatute of 31 if. 8. Aall not be difcharged ; the 
fiatute of 2^ H. 8. being as high means as the ftatute of 31 M 8« . 
%mi not inferior to it. 

3diy, He argued that the concluflon of the count was infufficieol, 
vrliich faith, and fo cMtra modum dHiiHaiuH^ He. the plaintiflf ought 
IKM to pay tithes ; whereas a modus decimandi will not difcharge ode 
fitom the payment of tithes, unlefs it has been time whereof, tSe. 

4;tbly, It appearing to the judges^ that the tithes were leaiied for 
% rent, they graced a confuitation ; for now it is manifeft that 
fithes were paid at the time of the diflblution ; and if titket were 
pmd by the farmers of the land, then is the land not difcharged 
from the payment of tithes within the branch of the ftatute 0(31 
fLA^ c» 13* and this payment of rent for the tithes was a payment 
upon the matter of tithes, and a ieifin of them* 

Note, It appears by the record that there was a demurrer upon 
the fuggeftion 9 but it does not appear that a conftUiatioQ was 
^nated. 

M. 12 Ja. A. D. 1614. B. R. 

fr^m parfon of North Sonnrfet libelled again ft Hicles for tke tithte 
of the agifimem of cattle, tiickes^ upon a fuggeftion that 
there is a great wafte between the viltsof South Somtrjfd and North 
$omirfeti and that the refiants and occupants of each vill have had 
common by reafon of vicinage, and that thete is a ctfftom that if 
9irf inbabiunt qf the vill of Sntii Somirfei have any pailiure ^ound 




268 CASES. 

1614. in the vill of North S$merfet^ for the of thofe dttle wliidi 

■■ ■ ■ ■ i go on the waHe, that then he ihall pay tithes to the parfon of SmiA 

Somerfei where he inhabits ; and that in confidcration thereof 'the 
parfoo of South Somerfet fhall pay to the parfon of N§ftb Smmrjit 
4 1, and to the vicar 8 s. and fo the party who inhabits within his 
pariih ihall be difcharged of tithes againft the parfon of N$fih Smtr* 

Jet^ had a prohibition granted to him, and iffue being joined npon 
the caftom, it was found for the plaintifT. It was moved in incft 
of judgement by ferjeant Bawtrj of Lincoln*! Inn^ that the cufiom 

' was nor good, becaufe it was not equal. For it is not rcafoiisbk 
ihat the parfon of Smith Scmerfet (faouM have all the tithes ttf ths 
lands of North Somerfet^ Paying to the parfon 4 8, p$r ammtm, and 
that the parfon of North Somerfet (hould not have the fame privi* 
kges in the lands in South Somerfet. And by law no {Mrfon b ID 
have tithes but of lands in his own pari(h* SeJ non etlloeatnr^ for 
though the cuftom is hard, yet it is found by theverdid* and then- 
fere we cannot interfere ;. and here is a relxmipence, fach as it is, 
given to the parfon of Nsrth Somerfet ; and though it be not ^vea 
by the parties themfelves, yet it is given by the parfon,- which ball 
Sopra zoo. onc, according to the cafe of Heron v. Pigot^ in which it was sd* 
judged, that a cuftom to pay the tithes to the lord of the manor, 
who uied to pay an annual rent for the maintenance of the-paribt, 
niras good. 

The cafe was afterwards moved again by Serjeant Bawtrjy who 
faid that* a modus decimandi being the confidcration in refpefi of 
which tithek due in kind are not to be paid as they ought of rightto 
be, (hould be ptecifely alleged, fo that it may appear to the court 
that the parfon has a recompence in fa(isfa6lion of his tithes ; that it 
is not fo alleged in the pref^efnt cafe ; for the pl^ty who claims to be 
difcharged of tithes does not pay any modus decimandi to the ptffaii 
of North Somerfet \ but it is alleged, that the parfon of South Somer^ 
Jet pays to the parfon oi North Somerfet 4 s. in difcharge, which is 
not fufficient^ For where a parfon would be difcharged by' a JuiAf 
decimandi^ he ought to pay the modus himfelf according tb th6 roki 
^ui ftntit aommodumy f entire debet et onus ; and therefore as in this 
cafe he does not pay it himfelf, but another pays itYor*Riit),' it ItiK 
not be fufficient to difcharge him froin the payment.' Seetnon Jk- 
catur^ for/by Ccif chief juflice, Crohe ^^nA DodJeriJgi'ja^iaa^'iilt 
cuftom is good enough to difcharge the occupier of lands in ^Hftlrth 
Somerfet from the payment of tithes to the p'arlbn ptNorih^iniufJkf 

tboiigh 
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tKbugh he pays nothing himfelf for them to the parfon ; for he pays i6i4» 
his tithes in fpecie of thefe lands to the parfon of South Somerftt^ «._— . 
who pays 4 s. to the parfon, and 8 s. to the vicar of North Somerfet ; 
and fo the parfon of North Sortierjet has a confideration, and the oc- 
cupier has a difcharge, though it be not between the parties them- 
felves, according to the cafe of Pigot v. Heron^ where it was ruled, 
that a cuftom to pay tithes to the l6rd of a manor, who for himfelf 
and his free tenants paid an annuity to the parfon in difcharge of 
them, was good, for there the free- tenant is charged with the tithes 
fO the lord of the manor, and therefore it is not reafonable that he 
fliould be charged with the tithes to the parfon alfo, when he re- , 
ceives an annual penfion from the lord to whom the payment of 
the tithes is made in confideration of the tihes. And in this fpeciai 
cafea layman may have a portion of tithes,and fue for the fubtradion 
of them. And by Coke chief juflice, and Dodderidge^ the cuftom 
in the cafe at bar will not aid any one, but only fuch perfon as both 
depailures his cattle in the wafte, and alfo lands in North 

Somerfetj for if he lands in North Somerfet only, or, if he 

depailures cattle in the waftle only, then the cudom will not ex- 
tend to htm, becaufe it is, that no tithes (hall be paid to the parfon 
of North Somerfet^ where the perfon is an inhabitant bf South 
Somerfet^ and depaftures cattle in the waiies, and alfo lands 

in North Somerfet, 

It was then moved by Houghton J. that no prohibition ought to 
have been granted in the cafe at bar, becaufe the right to the tithes 
is to be difcuITed between two parfons, viz. the parfon of North 
Somerfet^ and the parfon of South Somerfet \ ^nd it has been often 
adjudged, that if a parfon libel againft one of his pari.fhioners for 
tithes, upon a fuggeilion that the pariQiioner ought to pay the tithes 
or a modus to the vicar, a prohibition Ihall not be granted, becaufe 
the right comes to be difcuffed between two ecc)efiaftical perfons. 
^odfuit conceffum by Coke chief juflice, who fald, that if appears by 
the book of 22 £. 4. that if in an adlion of trefpafs the right to tithes 
comes in queflion, this court (hall be oufted of jurifdidlion. And in 
the cafe of one Bufh who was parfon of Pancrks^ and of lady Grejham^ 
who had the parfonage impropriate of I it was ruitd, that 

if the parfon libel in the fpiritual court againtl one for titnes, who 
pleads that he pays 10 s. in conflderarion of all manner of tithes to. 
the vicar of the fame parifli ; no prohibition in fuch cafe is to be 
granted ; becaufe the modus decimandi does not come in queflion i 
hnt the only poi^tc is, to whom the titlKs of right belcvig, and that 
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it triable in Ifae fpirUual court. But flill he fiud theitt 1va$ a grea^ 
dtfierence between that caie and the cafe ^ bar ) for in the cafe at 
bar the tithes are payable againft common right ; becaule to pay the 
tithes to the parfon of another parifli than tha^t in which the lands 
lie» is againft common right, and by intendment it ought to bci|pa 
by fome grant made by the parfon» paitron, and ordinary of N^rtk 
Samerfu to the parfon of Soufh Somerfet,^ or Qthcrwile by fome gnat 
made by the parifhioners before the council of Lalerany and thcK- 
fore a prohibition might well be granted upon the fuggeftion of 
fuch a cufiom. B^t, where the parfon and vicar are botk iivtho 
fame vill and parifh, there, the tithesare paid of common righty^andso 
prohibition ought to be granted. And in the cafe of Pigot v. Humi^ 
where the queftion was between the parfon and the lord of the ma- 
nor^ to which of them the tithes of right belonged, a prohibitioD wai 
granted ; for that the payment of tithes to. the lord of the manor is 
againft common right. And Coh took it to be a rule, that wherever 
a fpiritual thing begins by temporal means, there, if there be a fuit 
for it in the fpiritual court, a prohibition may be well granted; 
and therefore if tithes are granted by deed to the parfon of another 
parifli than that in which the lands lie, and a fuit be inftttuted for that 
in the fpiritual court, a prohibition may be granted according to the 
Regifier Judicial where may be found a. fuperfedeas upMi 

fuch a grant made by the prior of Lewes. And if an obligaiion or 
other fpecialty be made for marriage money, a prohihieion fliail 
be granted if there be a fuit for it in the fpiritual court ; fartbt 
Ipecialty alters the nature of it. 



M. 12 Ja. A.D. 1614. B. R. 

Ruffell V. Pctridge. [MSS. Calthorpe.] 

« 

t Buiftr. j^USSELL libelled in the fpiritual court againft PatriJg/t^ for.tlie 
bJ^hf ivame ^'''^' o{Jiha c^ua. Pairidgi fuggeflcd that the place whsie 

ofRufleiiv. the underwood of which the tithes are demanded is fituated, is ia 
Qu. Whei' the fVeaU of Kent^ whi^h contains 14 pariflies, and that it was for* 
merly all woody groimd, and is now converted into arable and 



ther the 
Weald of 



Kent be ex- pafiure laod ; and that .there hath been a cuftom there tinae whereof^ 

^'^d^ °^ood g^^i^" ^^ prayed a. prohibition. And Hendon argued that a pro* 
hibition might well be granted \ for it feemed to him, that as. an 
entire country may prefer ibe. in mn d€dmand9^ for any particular^ 

thing; 
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rhing ; fo may a particular place pi^fcribe ui non dfcimando ; and 
that an entire country may fo prefcribe. appears from tbe laft chapter 
of the Do6lor and Siudtnt. In tbe next place the very ftaiute of 
^ & 3 £• 6. c. 13. difcharges the If^eald of Kent bom the payment 
of tithes of wood : for the ftatute £aiith, that all predial tithes (hall 
he paid in fuch manner and form as they have been of right yielded 
«nd paid within forty years nex,t be£r)re the making of that a^ ; 
aipd there were no tithes paid at all of wood, as appears by the al- 
]egj:d cuftom ; therefore it (hall be now difcharged from the pay- 
ment of tithes. 3dly, The parfon has now a greater benefit than 
he bath bad in time paft ; for at this day tlie fVeakl of Kent is coo- 
yerted into arable and paftuie land, fo that now tbe parfon bath 
tb<e tithe of com and hay, which he never had before ; and there- 
fore it is reafonable that as there were no tithes paid of wood when, 
there was a very trifling advantage to the parfon, there fiiouid be 
none paid now of it when he has a great advantage. And i\\ 
the common pleas, between Downton v. Six Moyle Finch^ in a(i 
adion of debt upon tlie Itatute of a & 3 £. 6. it was holden, 
that no tithes ought to be paid of wood, and that tlie cuftom de mn 
diuimando was good. 

But Coke chief juftice, and Doddendge^ feemed to incline ta. think 
that a prohibition ought not to be granted, unlefs fome ancient in- 
ftrunoent in writing or matter o£ record coyM be produced, which 
flliMiId (hew tbe foundation of tbe prefcription in non decimando : for 
it feemed to them that the preCcription by a country in nm decimaada 
was in refped; of fome compolition* And Coke faid that both tho 
ShQorand Student and Undwood agreed, that a whole country may 
preforibe in a non decimando. where there is a fufficient maintenance 
for the parfon over and above tbe tithes. But this does not appear 
to be a whole country, nor do its contents appear to us, fo that it 
aaay be gteater or lefs for aught that we know ; but there is only a 
^iggeftioo made to which we are not bound to give credit. And 
as to the claufe of the 2 & 3 £!. 6. which was urged, they faid, that^. 
iathe fkft place, tbe claufo goes beyond what has been recited ; for- 
it not only fays that tithes (ball be paid in fuch manner as they Have 
been paid by the fpace of forty years before ; but it fays alfo, ** or 
of right or cu&om ought to be paid :" and tithes of underwood of 
isigbt ought to be paid. It is pol&ble too that there was not in this* 
pajt any otbet wocxlbut only great timber, which was never to pay 
t|lihe ; and it would be hard that now, when there is underwood, no 
l^thd QiQi^id^be paid of that, becauie therr were siot any tithes pai<| 

for 




272 CASES. 

i6i4. for it for forty yean before the making of the (iatate. Ahdt 
■ tiite be properly obfervcd, it will aflbrd a flrong argitnvnic tthr'^* 

tithes ought to be paid, notwithflanding they were not paid li^Ui^' 
fpace of forty years : for it has a claufe which enads tint no^ithe^ * 
ihall be paid of barren or heath ground for the fpace of fcven yeaitf 
after its manurance ; the inference from which is, that if thiscttft 
had not been introduced, the tithes of it muft have been paid itDir 
mediately after the manurance; and yet of fuch lands, fo bcSn^ 
barren, no tithes could have been paid by the fpace of forty yeari^ 
next before the making of the a£l. And here C$h (aid, that Knd ' 
was conquered by fVilliam the Conqueror, though it iiiight be ihit 
the conqueft was made by a compofition, and not by a conqueft ia 
battle. And he alfo faid, that it was a great mifery to the com- 
monwealth to have the wood fo confumed, as it is by the imn 
forges and glals-houfes ; fince our (hips are the walls of our icaliB,' ' 

M. izja. A.D. 1614. B.R. 

Cotis and Suclerman v. fVamtr. [MSS. Calthorpe.] , 

I Ro. Rep. CIR Henry Warner libelled in the fpiritual court againft Cites wA 
^ Buift* Suckemian for the tithes of hay growing within the pariOi of 

mS- S. C. MilnalL Cotes and Sucierman upon a fuggeAion, that the abbot of 
St. Edmund/bury in Suffolk was feifed of the manor of MihM in hii 
demefne as of fee in right of his abbey, (of which manor the doles 
where the hay was made were parcel}, and that he and his pre;deoeC- 
fors time whereof, f^r. had thofe clofes exonerated and dilicbargedi. 
from the payment of tithes for himfelf, his tenants, fanners and^ 
occupiers, and that they fo continued until the time of the diffi>lii-' 
tion, at which time the abbey and all the lands thereto belongiog 
were given to king H, 8. and from him they defcended to Uof 
E. 6. and from king E* 6. to queen Mary^ and from queen Mnj 
to queen Elizabeth^ and from queen Elizabeth to the now king, who. 
granted the manor of Milnall by his letters patent to fir Htvj 
Warner^ (^c, and that they (the plaintiffs) were occupiers of cfae 
faid clofes, and therefore ought to be difcharged from the paymenl 
of tithes by the flatutes of 31 //. 8. c. 13. and a E. 6. /• obtained 
a prohibition. To which the defendant pleaded, that the MM 
was feifed of the manor of Milnall^ t^c. and that the clofin of which 
the hay was demanded were parcel, i!fc. and that the king bad 
granted the manor to himi i;fc. as in the copnt alleged : buf bt 
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brtbcr laid, that C9les and Suchrman were Teverally feifed of an 
aacient bou(e and two acres of land ; and that they time whereof, 
ffc. hav^ ufed to have UhertaUm falcandi for fodder for their cattle 
which were Jevant and couchant upon the clofes a( appurtenant to 
tbetr houfei and lands ; and that they cut the hay, and he, for the 
MMi*paytnent of the tithes, upon requeft, libelled agaiiift them in 
ooiut chrifiian ; ahfque hoc that tliey were tenants, farmers, and oc« 
euptera of the faid clofes. To this plea Cotes and Suckerman feverally 
relied, and confefled that they had the houfes and lands aforefaid, 
Bod further (hewed, that they ufed to put in their cattle into the 
faid clofes ; and that in 31 EHz. they put in their cattle, and mow- 
ed the graft, and carried it away, per quod they were the occupiers 
tX the clofes. To this replication the defendant demurred* And 
Gfrge Croke argued that the replication was infufficient, the per 
|km/, which is the conclufir>n, not being maintainable by the pre- 
mifes i for the Qatement in the premifes, that the plaintiffs had a 
power of putting in their cattle, and mowing the grafs, and carr)*- 
ing away the hay, does not prove them to be occupiers; for that 
they might well do, and yet not be the occupiers ; as, if they enter 
upon fir Henry ffarner^ and put in their cattle, i^c. in that cafe 
they do what is alleged in the premifes, and yet they are not occu- 
piers. The conclufion then not being maintained by the premifes, 
the replication is infufficient; for that which comes in in the per 
fuddis not traverfable, nor can it make an iflfue. And of that opi« 
nion was Coke C. J. Dodderidge and Houghton juRices. But then 
C^ldfmith infiDed, that the replication was well enough, for that it 
met the defendant's plea, and theconclufibn of the replication is an 
affirmative to the defendant's negative alleged in his bar, and there- 
fore i; makes a good ilTue according to the cafe in 7 E. 4.. where 
10 debt brought againfl executors they pleaded a recovery had 
againft them by J. S. beyond which they had no aflcts ; to which 
the plaintid* replied, that there was not any debt due to J. 5. md 
(b tbe recovery was void ; and this conclufion was hoMen to be 
good enough. Goldfmith next infifled, that the plea in bar was in- 
Ibfficient, I . becaufe the defendant by his own traverfe had tra- 
▼erfed that whu:h was the title by which he mull fue in the fpiri- 
tual coart ; for he had taken a traverfe aifque hoe that the plaiqtiSt 
were the farmers and occupiers of the aforefaid clofes ; and if ihey 
were not fo, then they ought not to pay tithes, and if fo, then thero 
was no ground for the fuit in the fpiritual court : 2diy, becaofo 
tKe traverfe is repugnant to what the defendant hu alleged in hit 
VOL. XX. T pl^. 
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1.6 14* piCa > f«>r in the beginning of his plea he has confefTc^ that (he 
■■■ I ■ ■■ plaint ifls have Uhertatem fakandi^ (which makes them occupiers 
\fv'hhin the prcfcription)} and yet he has takei: a travcrfe ahfquebsc 
that they were occupiers. This being To, the bar is inrufficienr, 
and therefore judgement mud be given for the plaintiffs^ hoircver 
defcflive the replication may be. For ihe court are to judge upon 
the whole matter together, and judgement mud be given againit 
thofe in whom the firll fault in pleading is found, according to die 
cafe of Hart and Smithy 33 W 34 Eliz. where the plea in bar to 
the avowry being ill, the court gave judgement for the avowant, 
nocwithdanding the replication was infuflicLent ; and in PeulUit 
cafe^ 4 Co. 82, 83. we find that the plaintiff had judgement upon 
an ill bar, notwithftandiog his replication was infuiHcient; and in 
7 E* 4' 3* ^^ appears, that the court would not give judgement for 
the plaintiff where one of the defendants was found guilty, becaufe 
it was apparent to them upon the whole matter, that the plaintiff 
had no title to the goods in quedion, and therefore no caufe to 
have judgement. 

George Croke e eontra. He a^^mittcd that if the bar were infut 
ficicnt, judgement ought to be given for the plaintiffs, notwidi- 
lUnding their xtplication were infuflxcient; but he faid that the 
^ar WAS fufficicnt : for the defendant does not libel againll the 
plaintiffs in prohibition as farmers and occupiers of the doles; 
but he libels again d them as commoners, wl':0 have lihr/afem fal* 
candi gramcn for the maintenance of their tillage ; which being (o, 
the traverfe neither croffcs the ground of his iuit in the fpiriiuj 
coiut, nor is it repugnant to what he has before alleged in hit 
pica : for commoners, who have Uhertatem fakandi^ are neither 
farmers nor occupiers. And to that opinion the court aflented ; foff 
they faid, that thofe who cut the grafs ought to pay the tithes, be 
fl.cy diffcifors, commoners, purchafcrs, or by whatfoever othf^rtitle 
th(;y take it \ for tithes are to be paid out of the profits renewing 
auvj growing upon the land, and it is immaterial whether tbepec- 
foii> whp take them are farmers, tenants, or occupiers. And Q^ 
.C.J. and Houghton J. feemed to incline tliat thofe who laAUkh 
(atemfaleandi for the maintenance of their tillage were not wttfafi 
the prefcription ; for they are neither tenants, nor farmert, nor 
occupiers; and a preftription which goes to b^r the church of the 
tithes which are due to it, is to be taken flriQIv: But thsy 
fi^emed to think) that if it had appeared up6n the record that tbqr 
were tenants to tl)Q lord pf the manor pf MilnnU^ then they would 

ha\t 
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havt been difchargcj within' the prefcription. — It wat admitted 
in this cafe, that where a libel ia the fpiritual court is againft two 
ieveralperfons for tithes, they may join in a prohibition, bccaufethe 
libel is jpint againft them, though they be feveral tenants. — Coit 
C J. faid, that a confultation (hall never be gr^ntel, notv/ithfland- 
ing the infufliciency of the replicationi if it appear to the court 
upon the whole matter that no tithes ought to be paid. 



M. 12 Ja. A. D. 1614. B. R. 

Cowper V. Attdrews. [Moore 683.] 

^\KENDEN Co%uper brings a prohibition againft Roger Andrews^ Qu. Whe- 
vicar of Cnvjifld^ that whereas Tljomas lord de la IVare was duim^Hot 
heretofore feifed in fee of an 140 acres of land in Cowficld^ late parcel * P"*^» *"*• 
of an ancient park called Ewhurfl park, lately impaled and reple- andaflioui- 
niOied with deer, and being fo feifed lie and all thofe whofe efiate he third dfr^^ 
bad in the fame 140 acres, and all the farmers and occupiers thereof ^^^^^ *" '^ 
bave ufed time out of mind to pay the vicar of Cowfield for the time mined br 
being two fliillings a year, and one (houlder of every third deer that J_^e p£. 
within the fame park (hould be killed, in full fatisfadlion of all tithes I'P^ !? 

'^ this cafe maj 

renewing upon the fame 140 acres, which the vicars have always ^ found ai 

acfxpted in difcharge of all tithes j and then deduceth down the 140 Ww^h'TEa- 

acres to himfelf ; and then (hews, that though he tendered the twp [|^^^^ 

lillings by the year in fuch years, and though in the fame there ttatcmtat 



w^re no deer killed, yet the defendant refufcd to receive the fame ukelvSm 
two fliillin^ before- mentioned to be tendered, and fues him for ^^^^^^' 
tifhcji in kind for thofe years. his report 

of his own 
«U]bQr^c argument. There is a loufc nn<i mutilated rcpoit of h\$ lord(hip'i argument| ;ind that of Mr. 
y. H^MrhmrrMf in I Ru. Kcp. I2C. And thv aigumcntk of the o^unfel m.iy b« found in GoS, 237. 

The defendant by protcflation denying the prefcription, for plc» 
l^itht that the park, long before the time of the fubftrji^ion of tlie 
titb^ aforefaid, was difparkcd, and the deer in the fame were ut- 
|:^rly d^ftrpyed and killed by the occupiers and pofleffors of the faid 
parki and all the lands lying within the (aid park were converted 
into arable lapd and paflure, and fp remain; and becaufe the plaintiff 
aficr the difparking of the park would not pay tithes for the cattle 
Md fQrn, f^c. therefiDie be fucd him. Whereupon the plaimiiFde- 
nwrfed in law. 

And whether a confultation (hould be granted, the court were 
divided ia opinion , Nich^h and Ilabart being againft a confultation ; 

T 2 ff^nch 
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t6ii* t^ineh and H^arlurton for one. //a^^r/ C. J. flilJ, ttiaf {\ie\M 
L-- — - - {Hillings is clearly a mddus Admandi which is certain and annoaTi 
and the difparking does not preVdrlt the paytnet^t of it : and the 
A)ou1ders are cafdal, for if the owner dc^ not kill a deer» or ixtt 
two in a year» the Vicar will not have a (houlder. And tliihA 
faid, that whefe the oWner converts tillage into pafture, the pirira 
will lofe his tithes of com ; and where the owner difparks his park^ 
the parfon will lofe the (houlders; but he will have the two fliiliingSi 
and he (hall recover in the fpiritual court a recompence in monqr 
for the (houlders ; but the, whole park is bound by the moAu Ad* 
fnandi^ and the vicar (hall not have tithes in kind.. 

It feemed to fVinch and ff^ariurtatiy that by the difparking the pre- 
fcription as to the (hdutders was deteritiinedy and con(equentIyi tht 
whole modus decimandi\ and then the vicar (hall have tithes in kind; 
and if the park be revived, the prefcriprion and modus dedmaJi 
will be alfo revived) as tenure by caflle ward, lie. 

M. 12 Ja. A. D. 1614. 

Mojk V. Ewer. [Cro. Ja. 361 .j 

tf s Mil T^ ^^^ upo" ^l^c ftatute 7, Ed. 6. the plaintiflT demands i6$l. ib^ 
JSidSTof ^^^^ whereas by the (latute ibade 2 Ed. 6. it is provided, tic* 
the pwibtt (reciting the claiife in the flatute concernirig the fetting forth d 
jkaii ht'piy tithes^ iHc.) And whereas the plaintiff 3'J Siptemb. 6 Jmc. wH 
^''^ |>roprietor of the refiory of Cdi)esfield^ and of all tithes within tk 

laid pari(h \ and whereas the defendant 1 Septemb. 5 Jtit. wU po^ 
fe(fcd for divers years to come of 30^ acres of land within the UA 
t>ari(h) whereof 130 acres were fown with wheat, 120 acres woe 
fowh with barley, 40 acres with peas, and 10 with oaU; and 
ivherlsas ^11 tithes Were ufually paid \nfpecii for thofc lands for 40 
)«ears before the fald ftatute ; and H^hereas the defendant the bid 
30 SifUmi. 6 Jac. Jic inde poffejponatus eictftenSy all the grain ddhnlf 
erifcent. upon the faid lands did mow and cut down^ and all the gnili 
tride probenienK apud CaverfieU did take and early avtray* Ukritbodt 
fetting forth the tithes, and without agreement with th^ plaihtiflF 
then being proprietor of the faid redory t el dicit in faifoy that the 
tithe of the corn in the year of 6 Jdt. fo takeh ahd carried awajr, 
i^as tlien worth 55 1, and the treble value was 165 1, per quod M 
aecrtvit to thfe plainti(f to demand the 165I. aforcfaid : notwitbfttod- 
bg tOt deftikdant had not paid unto him the laid 1^5 !. Efidh 

producU 
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fmimtftQdm. The iefeadaLnxpr^teftanJt that it ti not of (ucfa valpcb 
far the plea faitb» that the plaintiflf himfelf fowed that corn, beiiig 
poflefled of the fatd land for divers years yet to come ; and 5 Jumi(i 
yac. fold the corn to the defendant ; wherefore he took it ; an4 
traverfeth that he was poflefled froip the rime, lie. And it wai 
(hereupon demurred, and adjudged for the plaintiff, that he (houI4 
recover 165 1, as he had declared. And now a writ of srmr was 
brought, and the errors affigned were, that the declaration was not 
good: Firft, becaufe all the matter of the declaration and the offence ^'c^pti^nf ' 

• * to «l rfaHmr^ 

is by way of recital; and the offence is not alleged by matter in fad, Hon wmr x 
that he carried away the corn, and that the tithes were not feit ^i.- ^' 

/ ' , , !• That CM 

forth. Stdnon alloiaiuri for it is fufficiently j^lleged as well as if It o^nce wa^ 
bad been by expreis charge, and the a£lion is brought for noq- by*5^y^i*' 
payment of the treble valMc, and the other is but to (hew the cau(f f*^'^'* 
how it became duf . Secondly,- becaufe the plaintiff mifr^cites the *• Thic th« 
ftatute ; for whereas the words of the flatute are, that he ought to JISTomk^'' 
agree with the parfon, vicar, or other owner, proprietor or farmer of 
the faid tithes, ^c. the words of the declaration are, cum reflon^ 
vuario^ out alio propHitario feu firmario^ovsixtxix^giht word (owner/. 
Sid non allocatur ; for owner and proprietor are all one ZTiAfpionynutp 
wnA of the fame fenle, and the omiffion of that word is not niater 
rial. Thirdly« for that be faith, that he was proprietor, but hp dotip 3. That if 
not (hew how, nor any title. S^d um alhcatur ; for it ijS but a coQr 32iro*Lw 
veyaace to the adiop^ Fourthly, bpcaufe it is pot (hewn by whom pn»prictor. 
the corn was fo wa. Sed non aUocfttur , for mn refrrt by whon) it t^X ^ 
was fown, the defendant being owner at the Mmp of the reaping; ^^"^ ^ 
bnd although the declaration bet that i Siptemb. 5 jac. he was coro was 
'poflcffed of lands fown with corn, and that 30 Septemb. 6 Jac. he ^^'^ 
diereof being lo (y)(re(red| n^owjcd ^^d cut dowpi wb^ch being a 
year and month after, cannot he we)l intended • yet being po(Sbl^ 
cbft declaration is good enough. Fifthly, for that th^re is not an^ ^ ^i^^ ^ 
time alleged of tlie caption or afport^tion. 3ut the court cour (^« ^^n 
ceived, the declaration heing, that he, y? Sfptemh. 6 Jqc. JU indf tai^ena^y, 
foffiffionatus of die faid laud, mcffUit ^ranfim pnfdiaum^ it is to 1^ T»x^ ^\\ 
intended, that be reaped it the fame 4ay ; and the declaration being, dir«Uowp4r 
ae ioium granum inde propenicnf. fepit et affortayit^ although he doth 
fioi fay, adtjanc ibidpn^ yet it is coupled with the former time by 
the word {ac) and bath reference to |thc former time. Affd they faid, 
/that if any one will buy coro landing of the proprietor of a reftory, 
if be hath not fpcfi^l words tp difcbarge it, he fliq^ht to pay tithes j 
194 tte parrying away of fuch corn without fettia|5jOut the uthps^ 
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1614. U an offence within the (latuie. Wherefore the juigjtmcBt ^wai 
" ' afiirmcdy that he Ihould recover the treble value^ as he bad dt- 

dared. 

P. 13 Ja. A. D. 1615. B. R. 

Otmn V. The Parinilonrrs of JJJ Saints in Northsmphn. 

[MSS. Calthorpc] 

A ^*^^^^" being appropriated, and having continued fo fortbt 
church be fpace of flxiy years without any prefentation at all having 

oTn^^s'ro ^^^ made to it ; one Oweh^ pretending that it was a prefentative 
be tried at church, and that it was devolved to the king by lapfe, obtaiml a 
Uw. prefentation under the king's letters patent, and was admitted toity 

inftituted, and indu6led; and this being the church of Ail Smmism 
the town of Northampton^ and belonging to one Caryiy M cononinee 
of the wardfhip of one Jlice Cromptorty to whom it defceinfed »a 
church appropriate, Ou'fTi libelled againit^the parifhioners far As 
tithes. In anfwer to which they alleged, that the church is a chDich 
appropriate, and that Cailin is vicar of if, and that they pay tht 
tithes to the owner of the impropriation. But,notwithftandiiigtltti 
allegation the fpiritual court proceeded in the fuic under a prMedct 
..that the impropriation was determined. And Crdh ferjeint movid' 
for a prohibition, becaufe an impropriation is now become • llf* 
fee, and therefore it belongs to the common law to fry whMber 
it be an impropriation or not. And Coke chief juftiot^ tH ^fi't^ 
Ctoke^ Dodderidgty and Havghton^ jullices, was of opinion, that 9 pi9^ 
hibition (hould be granted ; for whether a church be apprapriaicd 
or not, is a thing triable at common law: for an appropriadoa bf 
reafon of the intereft which the king hath to prefent by reaCm of 
lapfe, or of the minority of the heir of his tenant^ cannoc be mfc 
without the king's aflent under his letters patent, as nay ba iM 
by 5 £. 3* ^ 12 E. 3. And wliere the fpiritUal law is nisced 
with the temporal law, there, the temporal law (hall always ban 
the jurifdidion, as being the elder fifter. Befides it would be I 
mifchievous thing that the fpiiitual law (hould try the validity 
of an appropriation where it has been given to the king by sa 
acl of parliament, and by the king to one of his fubjeds under 
his letters patent, and fo has come by mePne conveyances to fevtril 
other perfons ; for that would be to tr}* the inheritaneoi of iMB^ 
which it does not belong to the fpiritual law to do, but only ii 
the common law. ludedd, the trial of a tmbn and coolbS^ 

tioa 
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tldn belongs to the fpiritdal law, becaitre it it made by the orjU 1615. 
rtary ivitbouc the affent of the patron or king. And Coh chief — — 
jaftice faid, that a reputative appru|iriatiort is given to the king 
by thd flatute'of 31 //. 8. c. 1 3. though it may not be an 
appropriation within the &ri6l rules of latv: and for that reafon 
he had known it decreed in chancery upon the opinion of i2Rcp.'4 b* 
the juflices, that where an appropriation was made with the »"^'*"^'"* 
^cnt of tl)c king, the patron, and the ordinary, it fhould be 
given to the king, notwithftanding the patron who affented was 
oiily tenant in tail, and fo his afTent was determined upon his deaths 
ihd therefore it was an appropriation in reputation merely, and not 
ih fa3, at the rime of the making of the ad. It bath alfo been 
htely adjudged in the common pleas, that notwithflanding a vicar 
was not endowed according to the ftatutes of 15 ^. 2. ^ 4 f/. 4.# 
and therefore the appropriation was void by thofe flatutes, yet fuch 
appropriation being an appropriation in reputation, was given to 
the king by the above ftatutes, and could not be'avoided for thii 
itte€t. And D^dt/erit/ge iuiVice faid, that there are few appropria- 
tions in England which have all the ceremonies required by the 
hw to the making of an appropriation. 

This cafe was afterwards moved again by Harris ferjeant, who 
pfaycd that the prohibition might be diflblved, becaufe it appeared 
that there had been four prefentations made in the time of queen 
EUzabiihy and that the profits confift merely in oblations, for 
which there was no remedy any where but in the fpiritual court. 
But DMiridgej Croki^ and Houghton^ juftices, would not diflblve 
fhe piohibihon, becaufe the patronage was a lay inheritance, and 
the imj^roi^'iation was now made H lay-foe, fo that it was triable at 
common law : and the prohibition being founded upon the appro* 
priation, it might be properly tried whether it be an appropriation 
or not ; and it would be the fpecdieft courfe to try it at tho 
common law. And Dodderidge faid, that an a£lion of debt on the 
Ratute of 2 & 3 £. 6. does not lie for the fubtra£lioQ of obla- 
tions. 

1 

Tr. 13 Ja. A. D. 16 15. C. B. 

mifon V. The Blfliop of Carlip. [Hob. 107.] 

ff^HOMAS fFilfon brought a prohibition againft Henry bifliop of Cuftom of 

■^ Carlifle, and laid, that there was within the parilh of Gn^^ck Jjif "f,;;; 'i' 

IHif cuftom for tithing wool amongft other?, that if any inhabitant I^^j^pJ*'^** 

T 4 have 
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16x5. Inve five fleeces of wool or above, that then fuch i»liabiliMt#'afM^ 
''''*~*^ (hearing and binding up the faid five fleeces ^iffue fimidt H Mb 
fiditittr f^vii r^eini pojl mmtionem^ i^. afud $flkim J§mus Inm- 
Jionalis ejufdem inhahltmntis infra farthiam frmd^ dge h m m * fatim 
inde abfqui aliqulbus vifu vtl ta£lu novem part sum ejufdem lamt rrfif 
per re£iofem^ lie* habendum vel fcrutandum m plenam^fSc. and that 
the parfonsy i^c. have To accepted it ; and then laid, that the biibop 
of CarliJIe pretending himfelf parfon or commeudatoiy, lie* The 
bifhop pleads hintfelf tlie paifon or commendatory, of the chvdi 
by piefentation, ^c. from the countefs of Jrunstel^ and yet $iem 
that his faculty and confirmation was fo long as he fliould remaio 
biOiop of CarliJIe^ (which may well ftand together, that he mqr be 
parfon abfolute, yet qualified by his faculty to hold it but far a 
time), and then to this cuflom demurred in law. And it was thii 
term adjudged for the bifhop with one confent \ for the fubflilicc 
of the prefcriptlon is laid tl)at tlie very true tenth is and ought ,U) 
be paid without fraud, which is not prefer iptible, for it is cpnuDOO 
right ; then the fole point prelcriptiblc is, that this is without view 
or touch of tlie nine parts, which is in efre£l repugnant to the 
other; for when you have laid truth in the former part,, you U| 
the way to fraud in the latter; for it is againft common reafon.that 
any man judge or divide for himfelf, and then take, choice of bis 
own divifion ; againft the rule of partition in Litt. For the troth of 
the tenth depends upon the proportion it holds with the nioe parti; 
and therefore for the parilhioner, who is in the nature of an advcr* 
fary to the parfon in this cafe, to fct out a part for the tenth, whid 
he only affirms to be juft, is to give him merely power to tithe as 
he lifts, and the prefcription were as reafonable as to fay phintff 
that he might fet out what tiilie he lift. . . 

4. fi* 6. 6. the guardian that tenders a matriage, mufi prefinit the 
perfon to the ward. And it is a weak anfwer to fay, that if it be 
not a juft tenth he may rcfufc it and fuc fur bis due* For firfl, he 
bath no means to be aftured whctl)er it be true or not; fo bis fuil 
may be caufelefs, furc he may be, it will be fruitlefs : but the law 
was provided not direflly to ingender, but to pi event fuits, and 
therefore provides, that things be done by indiifcrent means aad 
pcrfons, that there be no juft fufpicion of indirefl dealing. 

If a man were judge in his own ci^fc and judged amifs, a writ of 
error would rcdrefs it ; fo if a bifhop difturb, or would not adaul 
the clcri;, he might be compelled; yet the law provides bettet^ 
that iff that you have your li^h, and therefore that your meanj 

» be 
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hi (uch.iii Ji^ UJM^Iy to produce it, you may challenge fbe array oi 16 15. 
ibff p9lllki;y^f you (hall removf the vnurefuc. to another officeri .^ 

aa.tbe Mronvr where the (heriff is fufpeded in law, by a provi* 
iiOB^ chaJkiQge aibre tq avoid delay, which is 4 kizvl of uijury. 



•»- 
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* ■ - ■ , 

■"■' The Serjeant's Cafe. [MSS. Calthorpe.] 

m 

•Y^Hi lerjeant's cafe appeared upon the pleadings as I conceive, to Whether 

be as foflows : Alexander Nowett Atzn% and (he chapter of Pauft belonging 

beiiig feifed of a rcflory, make a feoffment in fee by deed in 17 ^I'^st.^*"* 

"ESz, \o'Philp6t and his heirs to the ufe and behoof of the queen, her 7«**'« *»^ 

Ikeirs and fucceflbrs ; after which a fine is levied, and then thefta* bedifchar^. 

fate of 18 EKz. is made. Alexander Novell dies: Dr. Overell is «**»^«*»« . 

' paymetu ot 

defied dean^ five years pafs; the cjucen grants the re£lory to tit^^** 
H. D, and his heirs ; Dr. Overell the dean, and the chapter of 
PauPt execute a letter of attorney to make an entry in their names to 
their ufe, and an entry is made accordingly ; after which they grant 
a'Icafe of it for three lives to Bolton. H, D. fows certain lami^, 
parcel of the pofleflions of the prior of St. John^s of Jerufalem in 
England with corn, and after the corn is fevered carries it away, 
Upon which Bahon brings an aflion of debt upon the fiatute of 1 
Iff 3 E. -6. 

It Teemed to Finch ferjeant, that judgement ought to be given 
Uk the defendant. And he faid, that here was but one cafe, and 
hoi one quefiion, for the cafe was but one, as it had been found by 
the fpecial Verdi£l ; and the queftion is but one, namely, whether 
the aflion lies or not. Yet this cafe, though it be but one, coa- 
cems both the temporal and ecclefiaftical flate of the realm ; for it 
concerns the queen, who is the fupreme head both of temporal and 
ttidefiailical peifons; it concerns deans and chapters, who are a 
fisjcolar corporation ; and it concerns priors, who are regular and re- 
ligious. It is founded on the four principal flandards of the law c 
fbt it' il founded upon a feoffment which is a conveyance of the 
laW for all poflcffions; upon a fine, which is the general aflTurance 
bf the realm ; upon a truft and confidence which has diffufed itfelf 
into the eftates of every one; and upon tithes, which are the flower 
of fpiritoal pofleflions; fo that though the general queftion be but 
baei^ ye< it divides itf^plf into three general quefiions ; the firft of 
irTiich is founded upon a feoflFment ; the fecond is founded upon » 
;- and Ibe third is founded upon tithps. And ia thp difcu(&oo 
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16x5. 6F there quellions there are five ftatutes which Are t6 be tAitn into 
■ confidcration. The fitft is the ftatote of 13 Eifz. c. lo. the tin 

the ftatute of 18 Eltz, r. 11.; the 3d is the'fiatute of 4 H. f. r. 
4. ; the 4th is the (tatute of 31 H. 8. c, I3. ; the 5th is the h^ 
tute of 32 H, 8. c. 24. As to the firft queftion> that fubdivides 
itfelf into three parts ; the firft of which is, whether the queen be 
reftrained by the ftatute of 13 Eltz. c, lo. fo that (he cannot tab 
any thing from a dean and chapter^ they being perfoiis difabled by 
that ftatute from making any alienation of their poflellions: the oi 
is, whether the feofl*ment made to Philpnt be merely void, fo thit 
upon the words of the ftatute of 13 EHz. c. 10. it (hall be void 
to all intents and purpofcs, void againft the dean himfelf who . 
made it: the 3d is, whether the feofTinent be made good by 
the ftatute of 18 Ellz. r. 11. or not. As to the fecond genenJ 
queftioOy it fubdivides itfelf into two parts : the firft is, whether die 
fine and five years fuffered to pafs by the dean be a perpetual bv 
to the fucceflbrs or not : the fecond is, whether, fince the dean^ 
predeceflbr fuffered the five years to pafs, he himfelf and his chapter 
can enter or not. As to the 3d general queftion, that alfo liibdi- 
vides itfelf into two parts ; the firft of which is, whether the pot 
feflions of the prior of SuJo/m*s of Jerufalem fliali be fidd Ip 
come to the king by the ftatute of 31 H. 8. c. 13. fo that they 
(hall be difcharged of tithes by that ftatute : the fecond is, admittiog 
that they come to the king by the ftatute of 32 //. 8. c. 24. if 
they Qiall now be difcharged of tithes by the ftatute of 31 //. 8. 
€. 13. made before it. 

[Note. AU the thicks of argumenff except thofe on the fyijeil tf 
tithes J are omitted.] 

As to the firft part of the third queftion, it feems to me, he iaid» 
that the pofTefTions of the prior of St. John^s of Jerufalem aro not 
vefted in the king by the ftatute of 31 //. 8. ift, In regard that the 
ftatute of 31 H. 8. docs not diffolve any moiiaftery,'nor give anything 
• to the king according to the i & 2 Mar. D7. 3. ; and therefore theft 
poffeiTions could not be vefted in the king by that ftatute. adiy, It 
appears by the fpecial vcrdia that the land is vefted in the kirtg by 
the 32 H. 8. If then it is vetted in the king by the 32 H^ 8. it 
cannot be faid to be vefted by the 31 //. 8. for as a child canAOt 
have two fatliers and mothers, fo land cannot be given to the 
king by two afis of parliament ; for it is of nccefTity that one of 
them mufl: give it, and not both. As to the 2d part, it Teem^ fo 
kiaiilhat notwithftanding the pofTcflions of St Jeh/f of yfmfaM 

5 arc 
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ait yeftcd in the king by the flatute of 31//. 8. c* 24.. yet they 1615. 
are not to be difchargeGl of tithes by tlie general words of that ■ — 

flatute9 which wills, that the king /hall Jjove all liberties^ francbifis^ 
frivikgiSf parfonages^ tithes^ t^c, which appertained or belonged i§ 
the /aid religion^ lie. For the privilege of being difcharged of 
tithes being a mere perfonal privilege (hall never be transferred to 
another by the general words of an a£l of parliament ; but« upon tho 
difiblution of the corporations there (ball be aifo a diflblution of tbs 
privilege, according to the cafe of 7 £. 4. 12. where it is holden* 
that by a determination of the office there fliall alfo be a determi«> 
nation of the fee which belongs to the office, becaufe it is a 
thing incident to the office. And 35 H* 6. 56. upon the diflb- 
lutioii of the Templar Sy there was alfo a diflblution of the appro* 
priations ; and the perfonal privilege to hold in frankalmoigne couM 
not be transferred by the general words of the 17 of E. 2. And it 
b reblvcd in the archhifbop of Canterbury't cafe in 2 Co. that the Supn. 
general words of C & 3 £• 6. do not give any immunity to be 
difcharged of tithes. The fame law as to the flatute of 37 //• 8« 
And the very words of the ftatute of 32 H 8. ihew, that the privi- 
lege of being difcharged of tithes appertains to the order of religion, 
and therefore the order being diflblved^ the privilege is alfo dtf- 
fiilved ; and though the words of this ftatute be, which appertained t^ 
ihe religion^ yet that is to be intended of the order of religion, for 
otherwife the king could not have any of their lands, bur they would 
revert to the founders, according to 5 //• 7. 37. and 7 £. 4« by 
Daniy. But, notwithftanding they are not to be difcharged by the 
general words of the 31 //. 8. yet they (hall be difcharged of the pay- 
ment of tithes by the ftatute of 31 //. 8. r. 13. For in that ftatute 
there is a double provifion and ordinance made for religious houfes, 
in two diftind branches \ the firft of which is, that ail religiiusemd 
gcclefiajiieal houfes^ tic. which hereafter Jhall happen t§ be dijjihed^ 
Jupprejfeds renounced^ lie* Jball be vejled^ deemed^ and adjudged by em» 
ibority ef this prejent parliament^ in the very a^ual and realjeijin and 
p^eff^on of the king our fovereign lord^ i^c. The ad is^ that the king 
and his patentees, which have or hereafterjhall have any monajieria^ lis. 
flndl havef hoJd^ retain^ keep^ and enjoy^ the faid mona/lerieSj He. eSf- 
charged and acquitted of payment of tithes^ asfreefyj and in as large 
emd ample manner ^ as the faid late abbics^ lie. had them. And heiQe 
|be king had and enjoyed thefe lands parcel of the pofleffions of St. 
Jobn^ iic. wherefore by the words of the ftatute they ftiall be diK> 
charged. BeGdesi the words diffohed^ f^f^f}'f^\ rmmtneedy Mi 

relinquijhed^ 
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1615* reUnquiJhed^ being of one nature ; and the words^ firffliid^ ghiit 1^, 
*■ I or C9mej being of another nature, are to be obferved. For whefB 
corporacioni are diflblved, there, if no other provifloq be made^ the 
founder (hall have their lands; but, if the lands are rdinquiflied, 
there, neither the king nor the founder (hall hive them, but they 
remain as in the corporation : but by way of forfeiture to giving 
up» as in the cafe at bar, they may well enough come and (ettle ia 
the king, and the king (hall have tli^ benefit according to the piD- 
vilion of the ftatute. And as to what has been obje£led, that when 
lands come to the king by an a£l of parliament, that (hall not be 
faid to be fuch a coming to the lands as is intended by the ftatute, 
in the firft place he faid, that that might be wdl enough (aid to be 
a coming within the ftatute ; and fo was the opinion of P^hM 
chief juftice# In the next place, the king does not come to them 
by the a6l of parliament ; for an a£l of parliament cannot be a donor, 
as may be feen by fyimbiJVz cafe in Plowden ; and therefore the piior 
and convent who furrendered them (hall be faid to be the donorSi 
and it (hall be (aid to be ^giving up by them, which may well 
enough be comprized within the ftatute. And as to the objcfiioa 
which has been made, that a thing (hall never be within the 
branches, which is not in the root, and that becaufe the po(Ie(&ons 
of the priory of Sx.John*% oiJ§rufalem are given by the afi of 32 H* 
8. r. 24. and not by the aA of 31 H, 8. c. 13. they (hall therebfp 
not be capable of being difcharged of tithes by a branch of the fiatote 
of 31 i/. 9« i he faid,£rfi, that a thing which is not within the root 
may well be within a branch ; as, where lands devi(able holden h 
^afiti are devifed, the king (hall have the ward(hip and primer (eifia 
of a third part by virtue of a (aving in the ftatute of 32 ff. t. 
notwithfianding the lands being devifable by cuftom are not coa^ 
tained within the body of the ad, as appears from a ca(e in 4ft 5 
■Mar. Dy. 155. and Matthtw Mine*% cafe, 9 Rtp. 133. iS Hil. I 
£liz. Rot. 573. in the king's bench. In the New Book qf Entries 
454. there is a ftrong cafe to our purpofe ; and if the pleading tbeif 
;|ie good, as i( is admitted, it over-rules the ca{e in queftioo ; far 
,)(he pleading uviriute a&us^ yx H.%. 0. it vigors mGAs paflumuiUi 
faQ* 31 //• 8. the king was feifed; and it (hall not be that he wai 
.(eifed by virtue of the ftatute of 31 //• 8. except in cafe where U 
.is to be difcharged of tithes. And here he cited GrnnilVt cafe 31 
^..where it w;is adjudged that a bi(hop is not within the ftatute of 
Weft. 2. f. 41. for the words of the ftatute do not extend to 
ihey beinp expreCi of $;ejrt4in perfoqs within tb$ compa(s of 

»bi(Iu)^ 
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t biAiop caonot be ; for a bifiiop is a fecular, and not a religtooa 1615* 
perfon. And he cited the opinion of Mauwood to be, ihat by a ■» ■ 

grant of a monaftery in the cafe of the king, any religious houfe^ 
be it an hofpical or any other, will pais. 

ChamberlayHi ferjeant argued for the platnti£r| but t have omitted 
the report of his argument, bccaufe I heard only a part of it ; and 
becaiife the fubftance of it may be feen in my other book of Re- 
ports 10 the cafe of Urry and B^uytr^ /"/'V. 



M. 14 Ja. A* D. i6i6. B. R* 

Anon. [MSS. Calthorpe.] 

A 9110HIBITXON was granted to a fuit in the fpiritual court for 
^^ the tithes of a houfe in L§Hdon ; becaufe^ by the iUtute of 37 
H. 8. c. 12. the mayor has jurifdi£lion given him to make ordnr 
ooncerning the payment of tithes in London. 



P. 15 Ja. A. D. 1 6 17. B,R* 



V. Barnes. [MSS. Calthorpe,] 



ftrmer of the re£lory of Trumpetdn libelldd in the fpU wim tht 
ritual court againft Barnes for the tithes of five acres of grafs : the de- fpiritual 
fcndant fct forth a cnftom by which he was to pay the loth cock in *'*^'^^- 

. ^Sbf%^BS WS ^■vU^' 

grafs, after it is cut down and cocked, and before it is made into ^om which 
hay ; to which the plaintiff replied^ that if the ground be wet, he is Swn|i^nor 
to take the loth cock in grafs before it be made into hay ; but if f^^^^ * 
the ground be dry, then he is to have the loth cock, after it n Uthtt, a 
made into hay: and (entence was given in the fpiritual ooiM SliUnMkt.' 
^rainft the defendant, and he ^(ras adjudged to pay 7 d* becaofe be S'*"''^ 
liad paid neither tithe grafs nor tithe hay, and 20 marks. A proi^ 
bibftioh was moved for, becaufe the ifltie was joined upon a moMi 
^cimoHdri^ which' was a thing triable at common law» And it waa 
Agreedi that where the ifliie is opon a cuflom which gives a lecoiri^ 
pence for the tithes in kind, there, a prohibition ought to bt 
panted : but, where the cuftom alleged gives no necompence, a pro* 
hibition ought not to be granted ; and therefore in this cafe tht 
prohibition was refufed* 



9S6 
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Supra tt$. 



Tr. 15 Ja. A. D. 1617. B. R, 

Portinger v. Johnfon. [MSS. Calthorpe.J 

pORTlNGER rued Johnfin ia tb^ rpijitu^l court for Uit (itiidif 
grafs to be made into full, fufficient and perfed bliy* jM^ 
furinifed that there wa^ a cuftom to cut the grafss aod th«icoii4ili 
and to put it into grafs cocks, and that when it is in that date the 
parfon is to take his tithe : and upon this furmife a prohibitioQ vai 
moved for : and the cafes of Aubrey v. Johnjon^ in 34 Eliz* in B. R, 
and Por finger v. Johnjm in 41 Elix* where upon the like funnife 
a prohibition was granted, were cited. A day was given to fliev 
caufe, and I was of couiifel in the cafe, but the prohibition was de- 
nied ; for it being confeflMi, that tithes ought Co be paid» and the 
iimA/ giving no manner of recompence to the parfon, it is lot 10 
be refcmbled to a modus which gives a itcoinpence, for this andhv 
may well enough be tried in the fpiritual court, inj accQfdifl|^iB 
the cafe of farmer of the re£lory of Trumpets and Barmtft 

prohibition was denied for this very reafon. And yohnfm w» 
parfon of the fjiurch of Barpeld in Berkjbire. 



M9^ 

The e:|r«iit 
•r Mien** 

it trivMe ia 
the fpiritual 
court. 



Tr. JsJa. A. D. 1617. B.R. 

Anon. [MSS. Calthorpc*] 

A If iLt 19 ereOed upon glebe land parcel of a parfonagr litiA 
^^ came to the king by the (tatute of diffoiutioni. The yiwi 
wb^ i« endowed with fmall tithes, fues the parfon for the titHfli ^ 
the mill* The parfon appliel for a prohibition, ift, becauif thr 
glebf tipon which the mill is ereAed was difcharged of tbe payflPOH 
of ijthnf : %^ becauCb the vicar's endowment does not extend ip th( 
titfa^ of a mill* But the prohibition was denied ( for cbft puK 
being lately ere3ed» tithes ought to be paid for \x% and ths cxiai^ 
of tbe eitfiowmont is a matter triable in the fpiritual co»ft, TliP 
4ifGhirge of tjne glebe cannot extend to a mill ercfled de t$9V$. 
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Tr. 15 Ja. A.D.i6i7. B. R. 

Dobllofk V. Curieem. [MSS. Calthorpe.] 

UPON a fpecial verdifcl in an aftion of debt upon the flatufe of Ifaw'iji- 

a & 3 £. 6. the caic appeared to be as folIoWs: fFtlltdm were icifcd 

FUmifig abbot of Evcfkam and his prcdcceHbrs being feifed time a„d i'md$^ 

Whereofi ifc, of a parfonage and reftory appropriate, and of a cer- 'T'^^'"!^ 

(ain grange within it, in the 26 //. 8. mahes a leafe for 40 years to and fomc ot' 

oiie Pigeon of the grange, and of ihe tithes of hemp, flax, com, and Ihof" unds 

hay, growing thereon, rendering rent for the fame ; and' the leffor J^^J*^ '" . 

covenants t!iat the Icffee fhall not pay the tithes of hernp, flax, 1 icfcrvcd 

corn, or grain, but that he fliall pay the tithes of wool and Iamb, dmcof the 

and further, that he fliall pay thofe tithes to the vicar and his fuc- «I»ff«>»u««onf 

they src 

ceflbrs; the flariite of 31 H. 8 c. 13. is made : the leafe expires: nowcharsc- 
the parfonage is granted by the king to one, and the grange is the pay- 
granted to another ; and the tithes of com not being fet out, DM- "™^"' *»^ 
ioft^ the patentee of the parfonage, brings debt on the Aatule of the pay- 

a & 3 /:. O. fortitheisaa 

George Crohe argued that judgement muft be given for the plain- «iuivaient 
tiff; for tithes of lamb and wool being paid at the time of the dif- ment of the 
folution, and of the making of the ftatute of 31 //. 8. and a rent filv".****°*' 
being likewife paid for the tithes of hemp, flax, com, and grain ; C™* J*- 
the grange cannot be faid to be difcharged from the payment of but nut to* 
tithes at the time of the diflblution, and therefore is not within the ^'^^* 
coinpafs of the flatute of 31 //. 8. r. 13. For though thofe lands 
are to be difcharged of the payment of tithes whi^h were dis- 
charged at the time of the di (folution by reafon of a perpetual 
union, as appears by 2 Rep. 47. the arckUJbop ef CaMUrburf% 
cafe ; yet if the tithes were paid, or if the tithes of any l«ids were 
leafed out at the time of the di (folution, tithes ought to be paid £or 
Itich land, as we learn from the cafe of Greville and 7r«/, 2 Rip» 48* 
^nd tl)e cafe of the parfon of Peykirke^ 1 8 Eti%. Df. 349. where Suprt 13^; 
titl^es were paid, as in the cafe at bar, under a leafe; and notwitb^ 
Handing there was a leafe made by the abbot himfelf, yet ikjure btff 
being parfon, ought to have tithes contrary to his own leife» an- 
wording to 32 H. 8. and the cafe of Perkins v. HinA^ Hill. 31 Supn i6i« 
Bli^. Ret. 138. where it was refolved, that if the parlbn of a par- 
fonage impropriate makes a leafe of part of his glebe referving a 
Knt, for all manner of exa£lions, matters, duties, and demandi» yet 

be 
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^6ij. lie (hall have tithes notwithfianding this refenration» beeaoTc titlies 
^~~'~" Bie fpiritual thiogi, and the general wordi wtend only to tem- 
poral things ; and though a rent was heie icTerved for the tithes, 
and the tithes thenafelves were not paid* yet it is all OM: for the 
lent is in lieu of the tithes according to the cafe of l^B. 3. Fiiii. 
Exicutim 63. where it is holden» that the rent referved eonini ii 
lieu of the huid, the rent may as well he extended as the land. 

Bridgtman e cmitra. He argued, that there not being any tithes of 
com and hay paid at the time of the diflblution, no tithes IhoiiU 
now be paid of them,hecaufe as to thofe tithes there was adifcharge 
at the time of the diflblution. And this is evident from the above 
book of 18 Ei. Dy. 349. where it appears that the lands were dif- 
charged from the payment of all other tithes than thofe which were 
paid at the time of the diiroIution» and from Gnville and Tr§i'$ cA^ 
where it is holdcn that tithes fliall not be paid of thofe lands whidi 
weie difcharged at the time of the diflblution. As to the ob- 
jedion, that the rent in this cafe comes in lieu of the tithes, dat 
cannot be; for tithes not being a thing manurable» tbe mt 
cannot be faid to ifltie out of them, any more than it can he 
faid to ifltie out of the toll of a mill, or fuch other thing not ipans- 
nible» as appears by 30 Jjf, 15. 4 £/. Dy. 212. and 7 Gr. 23. 
Bult*% cafe. And though the leflee is by law to pay tithes ngtwitfa- 
ftanding the refervafion of rent, or feoffment made of the laoi 
becaufe tithes are diftinfl things from the land ; as is evident from ^% 

JB* 3* ^3* 3^ ^* ^* ^"^ ^' 43* y^ '^ appears in this cafe by tbe 
covenant and by the leafe itfelf that it was not the intention to hare 
fuch tithes paid : wherefore there being a difcharge Jf/aS!§ ftom 
the payment of tithes at the time of tbe diflblution of lands which 
bad been difcharged time whereof, Uc. tithes (hall not be paid 
now of them» according to 30 £. 3. 3. 21 H. 7. 9. and 31 £. 3. 
Carraunt dt Chartres 22. where it is holden, that if the grantee of 
« rent difl*eife the terre-tenant, and make a feoifment with warrantyi 
^ the feofiee (hall vouch of the land difcharged of rent ; and yet there 

was only a difcharge defoGo^ and not a difcharge di jure. And the 
eafe of 44 Aff. pL 45. was here cited. He further faid, that if the 
king grant lands> which have been always difcharged of tithes, tbqr 
Aail remain difcharged. 

Croh and Houghton juftices feemed to think, that judgement ou^ 
to be given for the plaintiff. For they conceived, that there behig 
tithes paid of fome things at the time of the diflblution, and there 
being >m expreCs leafc to the terre-tenant of the tithes of other thin^ 

and 
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and a ient .Served -for them, tithes (bould be paid now as well as 1617. 
in the cafe o{Cr^iV// uniTrcff^ 2 Co, 48. and 18 Eliz. Dy. 349. ■ 

The cafe was moved again in Mich, term by Davenport on thQ 
pact o( the piMntilF, and Coventry^ the king'^ folicitor^ on the part 
of the defendant « 

JDawKfor/^-^^l conceive that as there was a leafe of the tithes 
of corn and hay, and a rent referved for them at the time of the 
dfflbkition in 31 H, &. and as there was alfo a payment in kind 
of wool and lamb, there was not fuch a difcharge from the .payr 
mept of tithes at the time qF the making of the fiatute, as that 
ihofe lands fo in leafe (hould be ever afterwardsdKcharged. For by 
the leafe there is an expreb contrail for the tithes ; and where a 
tithe is paid>in kind, or a rent is paid for it, the perpetual union which 
ocoafions the difcharge does not exift, as appears by PriddU zxxd, supn 
Napier*% cafe, 11 Co. 13 ^ 14. For ift, it is evident, that tithes of 
tbemfelves are an hereditament of that nature that neither unity of 
pollbffion will caufe a fufpenlion of them, nor will livery caufe an 
cxtinguilhment of them, as we may fee by 42 £. 3. 13. though a 
Inrery will extinguilh a rent, according to 35 H. 6. 56. wherefore 
the <isnion does not of itfelf make a difcharge from the pay- 
ment of tithes, or a fufpenfion of them ; but upon a pexpetual union 
a«conftni£live difcharge is raifed, hecaufe it would be infinite to^ 
drive the patentees to (hew in what manner the difcharge came, 
whether by a compofition, or by a bull of the pope, ^r. but it being 
^[^arent in this cafe that the difcharge from the payment of tithef 
crf^'eom and hay was only in refpe£l of the contrad, upon the diflb* 
twion of that contract and the determination of the leafe tithes muft 
be paid in kind. 2. It appears by Priddh and Napier's cafe, that 
the union which creates a difcharge from the payment of tithes mull 
Iittve four qualities, viz* i * it mull be jujia : 2. it muft be aqualh 
imh : 3. it muft beperpe/ua inio: 4. it muft be lUera^ that is, free 
frdnt the payment of tithes. But in this cafe there is no fuch 'union : 
for at the time of making the ftatute of 31 //. 8. there were tithes 
paid in kind of wool and lamb, and a rent was paid for the tithes 
5crf corn and hay. And it appears by Tre/t's cafe, 2 Rep, 48. that 
if the lefTee pay tithes at the time of the diflblution, tithes ia 
kind fiiall be paid afterwards: and though there is only a pay» 
fAent of ttnt for the corn and hay, and no payment of tithes in kind 
of rhofe articles ; yet the rent coming in lieu is all one with a pay- 
fluent 6f the tithes themfelves. And upon this reafon it appears by 31 
-JP. 3. FitztK JjffetSffi 13. that a rentjefcending to a fon and heir (hall 
• VOL. II. U . be 
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i6i7« be iiBets^ notwithftanding it be extin£l upon the defcedt by reafod of 
■ unity of poflcflion ; and 2i £. 3. 18. F. N. B. 223, 224. JsT 38 i(^ 

pi. 17. a rent extinguiOied by way of releafe to an abbot will be 
mortmain; and 11 i/. 7. 12. the tenant upon whom a mefnalty 
defcends, being within age, fliall be in ward, and pay a relief for it, 
notwithftanding that the mefnalty be extindl in law ; and in Carres 
cafe, 26 Eilz, cited in 3 Rep. 30^. it appears that a rent extin- 
guiOied will make fuch a tenure in capite^ that the king (hall have a 
third part of the lands in ward (hip : and it appears by 37 H. 6* 26* 
that the payment of a rent of 6 1. by way of retainer is a having and 
holding within the condition of an obligation; and 28//. 8. Dy, 15. 
it appears that fuch a retainer upon a releafe made, to him is a pur- 
chafe within (he intent of a condition; and 13//. 7. i6. the pay- 
ment of an amercement for fuit of court is a fufficient feifin of (bit 
of court, for it comes in lieu of the fuit. As to the objefiioo, that 
the rent could not bepaid in lieu of tithes, becaufc it iffues only out 
of the land, and not out of the tithes, according to 5 £, 3. 68. it 
may be anfwered, that though it iflfue only out of the land by way 
of remedy, for the grantor cannot difirain in the land ; yet it ifiiies 
out of the tithes by way of recompence, for the rent is a recompenoe 
for the tithes, and it is increafed in refpe£l of the tithes. And as la 
the objedion, that an a£lion of debt will not lie on the flatute of 
a & 3 £. 6. for that the tithes of com and hay have not been pail 
by the fpace of 60 years, and the Ilatute wills, that every of ibe ifi^s 
fubje£lsJballfrom henceforth Jet out^ yields and pay ^ all manner rfibut 
predial tithes in their proper kind as they rife and happen^ in fuch ma»- 
ner and form as hath' been of right yielded and paid within forty yttfs 
next before the making of this a£ly or of right or cuftom ought to hoot 
been paid\ in the (irlt place, inafmuch as the tithes of corn and hay 
have been paid by way of retainer, and a rent has been paid for them 
within that time, this fliall be a payment within the z8t. 2. Not* 
withftanding there was not any payment defaSlo^ yet becaufe theie 
muft have been a payment dejure^ if it had not been in refpeA of 
this real contra8, this (hall be faid to be within the a3. 3. Hen 
is a payment of tithes in kind for pait, and fo the very words of the 
a£l are fatisfied. 

Sir Tho. Coventry e contra, — I conceive in the firft place, that 
the unity of po(re(rion of the redory and lands in the hand;! of 
the abbot of Evefl,mm caufed a fufpenfion of the payment of tithed 
thouoh it did not make an abfolute difcharge of them ; for in 3a 
//. 8. Dy. it is faid, that if a parfou purchaTe land within bis own 

pariflbi 
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patilhy the land by reafon of this unity is made non dtcimahilis^ 1617. 
and if it caufe a fufpenfion, then the claufe of the fiatute of 31 //. ■ 

S. r. 13. extends to make it a perpetual difcharge; for it fays^ that 
all and tvery per Jon and perjom jhall bavi^ hsld^ retain^ ieep^ and enjoy ^ 
Ufc» according to their ejlates and tithes^ dif charged and acquitted of 
the payment of tithes^ as freely and in at large and ample manner as the 
find abboti^ priors^ alfbcjps^ priorejjes^ £9*r. had^ heh!^ occupiedy poffeffed^ 
or injayed tlnm^ i^c. at the days of their difjilution. And this Aatute 
is to be expounded liberally, becaufe it was the intention of parlia-> 
ment to advance the king's fabs by the grant of thefe immunities, 
and to encourage people to purchafe the lands ; and for that reafon» 
in the cafe of HoUiwell v. Johnfon^ M. 39 tf 40. Eliz* in the 
common pleas, it was adjudged, that where an abbot purchafed a 
portion of tithes which another had in his lands, notwith*% 
ftariding this unity did not make a perpetual difcharge from the 
payment of tithes and an cxtinguiOiment of them, but, upon fpvc-> 
iwice of the portion from the land, they would be again payable as 
before; yet it made a difcharge upon the conflrudion of the 
iUtute of 31 //. 8. fo that the lands fliould be difcharged from 
the payment of tithes in the hands of the patentee. Aud in the 
Ntw Book <f Entries 453. HiL I Eliz. Rot. and 24 Eliz. 

Rffi and Spirling's cafe, it appears, that upon the fuggeilion of a 
nnion a prohibition was granted. And this conIlru£lion to have 
fiich difcharge upon the union is not prejudicial to any one. • For 
I. the king fuftains no lofs ; for what he lofes in the redory by 
tbe difcharge, he recovers in the land. 2. Every one has benefit by 
iU becaufe it fettles quiet and repofe. 3. This confiriidion tend« 
•nly to the prefervation of ancient privileges in effi before the 
snaking of the fiatute of 31 //. 8* 

' a. I conceive, that the caufe of the difcharge by reafon of unioa 
is not removed either by the leafe, or by the refervaiion of rent : 
for as to the leafe of the tithes of com and hay, it would have 
beea clear that if fuch leafe of the reflory had been made to a ftran* 
ger, tbe difcharge would have continued the leafe notwithflanding; 
tot tbe difcharge goes to the freehold as well as to the poffeflion ; 
wherefore the freehold being difcharged at the time of the diCfoIu^ 
lion, it (hall be faid to be a difcharge within this fiatute. And for 
this reafon it is, that in the bijhop offfinche/fer*s cafe it was adjudged, 
that a copyholder of the bifhop (hould be. difcharged of the payment 
of tithes; for the freehold and inheritance were difchnrged ; and 
therefore the poGTeffion (hall be likewife difcharged. As to th^ 

u 2 cafes 
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1617. wfes of 18 El.Dy. 349. (J 10 Eliz. Dy. 277, and Trcli*$ care»ct(d 
■* in 2 Rrp. 48. the cafe of 18 Eliz, proves dire^lly, that tithes ought 

not to be paid of any other things than of ^ool and lamb, and that 
a prohibition fliould be granted as to all other tithes. And in the 
cafe of I o Eiiz. the difcharge was perfonal quamdiu propriis exco» 
luntur^ upon which it was holden that the farmer (hould pay tithes : 
and in Trott^s cafe, the lefTee of the lands paid ti(hes of them to the 
abbot at the time of the difTolution : and in A/. 40 & 41 Biz. 
Rot. between Benton and l^rott an iffue was takea upon the 

payment of tithes : fo that it (hould feera from this cafe, that no(« 
withftanding there was a feverance of the reflory and of the body 
yet, if tithes were not paid for the land at the time of the diflblu- 
tion, they (hall continue difcharged after the diflblution : for which 
reafon in the cafe at bar, notwithftanding there was a feverahoeof 
the re£lory and of the land in the hands of the abbot, yet, iDilbnich 
9s for thefe lands fo fevered, there were not any tithes of com nd 
hay paid at the time of the difTolution, there {hall not be any tithes 
paid at this day. 

3. The union making a difcharge, and no tithes of corn lod 
hay being paid at the time of the diflblution, the refervation of 
the rent (hall not chargf the land Avith the payment of tithes of 
corn and hay : for the reddendo of the rent being generally pnink^ 
it cannot extend to make the rent to be for the tithes, beciufe not 
being things manurable in which a diftrefs could be taken, a icnt 
cannot ifTue out of them according to 1 1 /f. 4. 40. and therefore 
the proindi muft have relation to fuch things out of which a rent 
can arife. And though in i //. 4. it is holden, that a rent may 
be well enough referved out of a mefnalty ; and in 10 E. 4. out of a 
reverfion ; yet that is in refpe£l of the pofTibility that the. land may 
be charged : for the tenancy may efcheat, and the particular eflite 
may determine : but there is not any fuch reafon in the cafe at bsr^ 

4. The payment of tithes by way of retainer cannot be any fucl\ 
payment, becaufe that might be alleged upon all unions whitfo- 
ever, and fo no union would make a difcharge, which is contntry 
to the ftatute of 3 c //• 8. which operates a difcharge in cafes 
where there is a union and no payment of tithes. As to the covenant 
that the lefFee (hall not pay any tithes of corn apd hay, that cannot 
mend the matter, and indeed it rather enforces the contrary^ wk« 
that tithes ought not to be paid. 

5. An afiion of debt does not lie upon the words of the flatoto 
for the tithes of corn and hay, becaufe, until the 26 //• 8. no litbei 
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It all were paid, nor were any afterwards paid of corn and hay ; 
To that no tithes being paid by the fpace of 40 years before, an 
a&ion of debt cannot now be maintained within' the (latute. As 
to the objeftion, that tithes, notwithftanding the union, of right 
9Ught to be paid y and therefore it is within the corapafs of the fta- 
tute ; it appears by 30 H. 8. Dy. that unity of poffeflion of 
the land and rc6lor)' is what makes it non dectmablUs. hfiA as to 
the objeflion, that a rent has been paid for the tithes, which is a 
fofficient payment within the ftatute; it appears by the words of 
the ftatute which will have the payment of all predial tithes in their 
proper kind, as they have been paid by the fpace of 40 years before, 
that the payment within the 40 years muft be a payment in kind, 
and not a payment of a rent in lieu of the tithes. Befidcs, if 
payments beyond 40 years might be raked up, that would be a 
means of raifmg much debate, and it would be fuch a con(lru£lioii 
too as would make the words " by the fpace of 40 years** void and 
idle; and it would be hard to fubjc6la man to the penalty of treble 
damages where no tithes in kind were ever paid by the fpace of 
<o years. And there is a difference, where an abbot, who was 
parfon imparfonee, made a leafe for years of land lying in the fame 
parifh as the reflory ; and where th;* king's patentee of an impro- 
j^riate parfonage at this day makes a leafe for years of his lands. 
For though the leffee in the firft cafe ought to pay tithes, becaufe 
they were fpiritual things belonging to the paftor of his foul, and 
do not pafs included within the land, as we fee in 30 H. 8. Dy. 
43. & 32 El. Perkins and Hynde*^ cafe, where a leafe for years 
was made of land, referving rent for all exadions and demands, and 
it was holden that the leffee (hould pay tithes ; yet in the other cafe 
the leffee or alienee of the glebe fhould not pay tithes, becaufe they 
ftood difcharged from the payment of tithes upon the ftatute of 
31 H. 8. 

Montague C. J. Croie^ Dodderidge^ and Houghton J. held that 
judgement (hould be given for the plaintiff. For in the firft place 
they refolved, that unity of poffeffion of the lands and rc£lory is 
not any extinguifhment or fufpenflon of tithes at all, tithes being 
a duty merely collateral to the land, and not anyway appertaining 
to it. And they may be refembled to a warren, which is a dif* 
tin£l thing from the land, and therefore not extinguifhed by a 
feoffment of the land according to the book of ^35 H. 6. as a rent 
or remainder are. And upon this reafon it was adjudged, that if 
a leafe for years be made ff land referving a rent for all exaflions 
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i6i7» and demands, the lefTee ihall pay tithes of his land, bec9tire thef 
■' ' " are not ifluing out of the land, nor appertaining to it, but are a 
mere collateral duty, due to the pallor in refped of his feeding our 
fouls ; and though the union occafions a fufpenfion of the pay- 
ment of tither, becaufe a man cannot pay tithes to himfelf"; yet it 
does not occaflon a furpenflon of the tithes, but they come into 
fffi as foon as there is any one who is capable of taking them. 
adiy. They refolved, that a unity of poflcfTion of the land aod 
Te61ory in the hands of the abbot at the time of the diflblution ia 
31 //. 8. if it had the four properties and qualities mentioned in 
Priddle and Napier s cafe, is a fufEcient difcharge from the pi]r* 
mefit of tithes within the flatute of 31 //. 8. fo that the furmife 
of fuch a union .would be a good ground for a prohibition, if there 
were any fuit for tithes again (I it : for when fuch union bis cod* 
tinued time whereof, f^r. it (hall be intended that there was fim 
compofition or bull of the pope which gave a difcharge frooi 
the payment of tithes, but which the party (hall not be driven to 
produce by rcafon of the great inconvenience that might enfue 
from the infinitenefs of fearch for fuch things; and in drderto 
avoid that inconvenience the allegation of unity time whereof, 
l^c* hath been allowed to make a difcharge from the payment of 
tithes. 3dly. They refolved, that unity of poffefTion of the land and 
reflory fwml et femel at the time of the diflblution is not foSicicnt 
to difcharge lands of the payment of tithes after a fcverance has 
been made of the land and re£lory, if it appear to the court that 
there was not any compofition or bull of the pope to difcharge the 
land of tithes, but only a unity of pofleflion ; for then it ap- 
pears that there was only a difcharge de fa^o from the pay- 
ment of tithes, becaufe by reafon of the union the abbot could not 
pay tithes to hlmfelf, and there was not any difcharge dejun of 
the lands from tithes ; and it muft be, or be intended to be by rea- 
fon of fomc compofition or papal bull, where the lands fliall be 
difcharged by 31 //. 8. 4thly. They refolved, that the Icafe oi 
the tithes of corn and hay to the lefTee in the leafe of the laodsi 
and the refervation of rent proinde^ make an expofition or ex* 
planation that the lands were only difcharged of the payment of 
tithes byreafon of the unity of pofTeflion of the lands and reOory 
in the hands of the abbot, and not a difcharge of tithes by any 
compofition or papal bull, or any other manner by which there 
fhould be a difcharge de jure. For if there had been any difchar^ 
dejuji by compofition or papal bull, then there would be no occa« 
fjon for any coutia£l for the tithes of the lands, becaufe the tithes 
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ought to be paid of them in kind : but the difcharge being only in x6x7* 
refpefl of the unity of pofleflion) there, without a contra£l made . 
for the tithes, tithes are to be paid by the leflee ; and here upon 
the leafe by which there is a feverance of the land and redory, the ' 
caufe is taken away which occaGoned the fufpenfion of the payment 
of tithes. And for this reafon it is that it was adjudged in 3>«//'s 
cafe, that if the leiTee of an abbot at the time of the diffolution paid 
tithes at the time of the diffolution to the abbot, the lands (hould 
be afterwards charged with the payment of tithes ; becaufe the pay- 
ment of tithes to the abbot was a declaration that the lands were 
only difcharged of the payment of tithes by reafon of a unity of 
pofleOion, and were not difcharged of them dejure\ fo that when 
^be unity of poffeflion was afterwards determined by the feverance 
4>f the lands from the re£lory by the king's grant, then tithes 
ihould be paid for thofe lands, and as they were payable before the 
unity oFpofleflion : for the (latute of 31 //. 8. extends only to the 
difcharge of payment of tithes in rlghty and not to a difchaige of 
payment of tithes in faSf without right, agreeably to the expofi. 
,tion of the (latute of fyeft, 2. r. i. which faith, quod finis ipfo jure 
Jit ttulluSi which is underftood to avoid a fine as to the binding of 
■the pofleflion, not as to the binding of the right. 5thly. They re- 
folved, that the payment of the tithes of wool and lamb, if there 
■had not been any contra£l for the tithes of com and hay, nor any 
rent reCbrved for them, would have been a fufficient payment at 
■the time of making the ftatute of 31 H. 8. to have made the lands 
chargeable with the payment of the tithes of corn and hay. For 
the payment of wool and Iamb was a fufficient declaration that the 
lands were merely difcharged of the payment of tithes in refpefl of 
unity of pofTefTion, and therefore a payment of part of the tithes is 
as good as if all manner of tithes had been paid. 6thly. They held, 
•that tlie payment of rent in lieu of the tithts was a payment of the 
- tithes, and amounted to as much ; becaufe the rent was referved for 
the tithes, according to the book of 31 E. 3. where it was holden, 
that the feifm of an amercement for fuit of court was a fufficient 
feiCn of fuit of court, ^c^ feifin- delivered to the fherifF of a horfe 
upon a recovery had of rent is a fufficient feifin of the rent accord* 
ing to Perkins; and a feifin of a rofe is a feifin of other rent that 
may accrue due afterwards, according to Bevii*s cafe in the 4 RepJ 
And as to the obje£lion, that the rent does not iffue oirt of the 
tithes becaufe they are not manurable, they faid that the rent iifues 
out of them by way of recompence and by way of increafe, becaufe 
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1617. ^^^ ^^^ would not be fo large but in refped of them.^ And bf 
•.i._^ Croke^ upon -an evi£Hon of the tithes there (hall be an appoitioo* 
ment of the rent, though it does not iflue out of the tithes by waqr 
of remedy, fo that a diftrefs might be had of them, if the rent be 
frear, or that upon an afTize brought for the rent the tithes might 
be put in view. And by Houghton^ if a bifliop make a leafe for yean 
of tithes, rendering rent, and die, the rent (hall not go to the fuc- 
ccfTor, becaufe there is not any local po(re(rion upon which a dif- 
trefs can be taken for it. 7thly. By D(rddendgi ^n^ M&niagiteiXht 
retainer of the tithes of corn and hay by the lelFee by virtue of the 
covenant is a fufficient payment of the tithes to put the owner of 
the lands out of the benefit of the Aatute of 31 H. 8. for the pay- 
ment of itfelf by way of retainer is of the fame nature with aft 
a£lual payment ; ana the rent or tithes fo retained (ball be faid to 
be things in ejfe^ and an account (hall be made of them aecoid- 
ingly; for which reafon in 7 H. 7. the rent which the tenaat 
had by way of retainer upon the defcent of the mefnalty was ai 
in iffi as to the land; and Pt-rkhis in 41 E. 3. the feme tenant 
being to be endowed of 'the third part of the feignory by rea(boof 
her intermarriage with -the lord, may retain the third part of the 
rent without any adignment of dower, and it (hall be faid as a 
payment to her; and 21 E. 3. Exchange an exchange by re* 
leafe of a rent is good, becaufe a letaiiicr of a rent is ail one wilk 
payment of a rent out of other land to him ; and 45 JJJl ph 
,where tenant for life recovers in value the rent referved upon « 
leafe for life, this retainer of the rent Ihall be of the fame nature 
with the payment of a rent in ejje \ and where the lord difTeifes the 
tenant whereby he pays himfelf the rent by way of retainer, this rent 
fo retained (hall be recouped in damages upon an a(rizc brought, as if 
it had been paid to him : but by Croke^ if the parfon di(reife another 
of his land, in this cafe tlie tithes (hall not be recouped in damages 
upon an afTize brought, becaufe tithes are a duty collateral to the land* 
Sthly. They refolved, that an a£lion of debt on the fiatute of a & 3 
E. 6. lay well enough for the plaintiflF. For i. the lands being 
difcharged only in refpefl of a unity of po(re(rion, there was not 
any difcharge in right, wherefore fmce the lands ought to have 
paid tithes, though there was no payment in fad of the tithes of 
corn and hay by the fpace of 40 years, yet an aflion may well 
enough lie upon the (latute which hath the words ^ ar tf .rq[bt 
ought to be paid:*' for the ilatute goes to an abfolute right of dit- 
charge. 2. Here has been a payment in kind of tithes of wool and 
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lamb always, which Is a TuBicient payment within the wordt and 
meaning of the ftatute : for if tithes of one kind only have been 
paid by the fpace of 40 years, yef, if the foil be changed fo that 
tithes of another kind are to be paid, this payment of tithes of ano- 
ther-kind is a fufBcient payment within the meaning of the ilatute 
3. The retainer of the tithes by way of covenant is a fufficient 
payment within the meaning of the flatate. For if I contrail for 
the tithes of Blackacre for 40 years, and ^fterwards I purchafe 
Blackacre^ fo that now I have the tithes by way of retainer ; this 
having of the tithes by way of retainer will be a fufficient payment 
within the meaning of the ftatute, fo that after tLe 40 years ex- 
pired, if the tithes are not fet out, an adion of debt upon tiie fta- 
tute of 2 & 3 £. 6. will well lie. But Dodderidgc hefitated more 
upon this point than upon the other : for the ftatute of 2 & 3 f. 
6. being a law which gives a remedy for not fetting out tithes 
where there was before no remedy at common law, ought to be 
followed ; and the ftatute dire£)ing that there muft be a payment 
within 40 years to found an aflion upon it, that adlion fails if there 
has been no payment within 40 years. Bcfides, it is to be ob- 
ferved, that the plaintiff who brings this a£lion, is a layman, and a 
dayman was not capable of tithes at common law, as we fee in 
Wright^ cafe in 2 Rep. and therefore as the ftatute makes him ca- supra 
pable of tithes and of fuing for them, he muft fue for them as the 
ftatute enables him. And he conceived that the infertion of 40 
years in the ftatute, and neither a greater nor a lefs number of yean, 
was for this reafon, viz. for that by the canon law as 20 years pof- 
feffion makes a prcfcription for the church, fo the being out of 
poffeflion by the fpace of 40 years would be a fufBcient prcfcrip- 
tion againft the church, and therefore if there has been no pay- 
ment of tithes for the fpace of 40 years, which makes a prcfcrip- 
tion againft the church, there fhall not be any remedy allowed upon 
this law to enforce a payment. And Montague faid, that all lands 
were tithable at common law, but that afterwards the pope out of 
his refpedl to religious perfons difcharged all the orders of monks 
from the payment of tithes ; which being found inconvenient, for 
that flia devoravit malrenij Pafchal the fecond confined the dif- 
charge to certain orders, Wz. the Ciftertians, Templars, and Hofpi- 
tallcrs, which orders alfo increafmg, Adrian the 2d made a conftitu- 
lion that only thofe lands qua propriis ipforum manibus ixcoluntur 
{hould be difcharged. And he faid further, that the unity of pof- 
fcffioD which wUI make a difcharge from the payment of tithes 
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1617. upon the flatiUe of 31 //. 8. muft be pofpetual : but tbe jayiixnt 
■ of tithes at tbe time of the diflblutioa, be it perpetual or tem- 

porary, will be fufficient to charge the land with it. 

And afterwards M 17 Ja. in another afiion of debtbetwcea 
the fame parties, it was ruled in evidence, that tithes ought to be 
paid, and that there was no fuch union in this cafe as would mke 
a difcharge from the payment of them. 
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M. 15 Ja. A. D. 1617. B. R. 

; Saunders v. Sandford. [MSS. Calthorpe.] 

TN 10 a£lion of debt upon tbe flatute of 2 & 3 f • 6. c. 13. after 
'' verdicl for the plaintlfi* it was moved in arrefl of judgcmefit 
by George Crohy that the declaration was infufficient, becaufe k 
/;. 6. with- only ftatcd generally that the plaintiflf was fcifed of a portion of 
fo'^/hi',"^ tithes of fuch lands, and made no title to the portion, which it 
^u\^^ ought to do, for a layman is not capable of a portion of tidw 
without fpecial matter; and in 7 £. 6. Dy. 83. it appears tint 
there is a manifeft diverfity between a re£lory and a portion of 
tithes. Sed non allocatur'^ for by Montague chief jufUce, Onii^ 
Dodderidge^ and Houghton^ ju dices, there is no difTerence in realm 
between a reflory and a portion of tithes; for a layman without 
fpecial matter is no more capable of tbe one than he is of the other; 
and as it has been often adjudged, that a claim merely as fnfrieli* 
rius of a reQory generally without (hewing any title is good enoogh, 
the declaration in the cafe at bar, though it difclofe no title, 
mud likewife be good enough. Befides, the a£lion being an afiion 
founded on a tort, and to puniQi a tort ; and not being founded upon 
' a title, it cannot be neccflary to fet forth the plaintiSTs title. If 
indeed it were an aflion founded upon title, To that the right might 
come into queftion, in that cafe undoubtedly a title ought to be 
(hewn, and if the plaintiff (hew an infufficient tide he (ball never 
have judgement. 

It was next objeded, that the declaration was infufTicient, b^ 
caufe it flates generally the afportation of fo much grain of feveral 
kinds, and yet does not (late the value of each, as the precedents 
the value of are, fo that it may appear to the court, that the demand is accord* 
cUv khld' i"g ^® '*^* ^^^ ^^^ allocatur^ for the demand being of a certain 
•f grain car- {^^^ \i Js fufficient, thoogh the value of each particular thing be 

not expreded. 
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M. 15 Ja. A.D. 1617. In Chancery. 

Dunn V. Burrell and Goffe. [MSS. Calthorpe.] 

'T'his cafe, which was argued by fir Francis Moor ferjeant at law, The tncifcnt 

and fValters of the Temple, before fir Francis Bacon^ lord ferved upoa 

keeper, aflifted by the chief juftices Mmtague and Hobart, and the i]l^^'°nj 

judices Dodderidgi and Hutton^ was as follows: a'^o « ^"r- 

Burrell being feifed in his demefne as of fee of a boufe called ^een way of fine 

Acn^ and a fhop and waiehoufe in the parilh of Graiichurch inLondon^ ol' Whe- * 

for which a rent of 5 1. per annum had been ufually paid, in the ****' *"***■ 

3d of James made a leafe by indenture for 5 years of part of the under the 

boufe and of the fliop at the rent of 5 1. per annum j payable at the t^^^^ 

four ufual feafis by equal portions ; and in that indenture of leafe ^cordin$ to 

It was covenanted and agreed ihzX pyithers the leiTee (hould pay rentoniyyor 

150 1. in the name of a fine and income, which was diflributed into thc°anden? 

feveral payments of 30 1. each, to be made at the fame feaAs at rcntand the 

which the rent of 5 I. was referved to be paid. The term expires, cd by way* 

Burrell afterwards in 10 Ja, made- a leafe for 7 years by indenture Sicome*™* 

to one GoJFe of the faid part of the houfe and of the warehoufe. ?** *" *^- 

under the rent ot 51. per annum^ payable by equal portions at the argumentsia 

feafls of St. Michael the archangel and the Annunciation \ and in CaitktX)^ 

the fame indenture it was covenanted and agreed, that in^X. (hould ^"pmtof 

JLendonm 91, 

be paid to Burrell^ bis heirs, executors, and aiTigns, in the name of a 
fine and income, by feveral payments of 25 I. per annum^ to be made 
at the fame feafts, at which the referved rent was to be paid by equal 
portions, that is, 12 1. 10 s. at the one feafi, and 12 1. 10 s. at the 
other feaft. Dunn^ parfon of the church of Gracechurchy preferred 
a petition to the mayor of London^ dating that Burrell and Goffe did 
not pay him their tithes according to the rate of the fine that had 
been fo referved, and fentence being pronounced againft him, he, 
upon the decree efiabliflied by the flatute of 37 //. 8. r. 12. which 
enads, ** that if any of the faid parties find themfelves aggrieved 
<< with the end made by the mayor and his afliftants, that then the 
^^ lord chancellour of England for the time being, upon complaint to , ' 
<' him made within three months next following, (ball make an end ■ 
^ 10 the fame, with fuch colls to be awarded as (hall be thought 
^ convenient,** Uc> exhibited his bill of ajppeal to the lord keeper, 
in which he fet forth the whole mztxtxfupra^ and the flatute of 27 
//, 8. c. 12. and lecited that part of the decree which wilts, ** that 
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1617. " the citi/cns and inhabitants of the faid city and liberties of the 
■ * « fame for the time being, fhall yearly without fraud or covin for 

•* ever pay their tithes to the parfons, vicars, and curates of the 
" city and their fucceffors for the time being, after the rate hcrc- 
•* after following ; (that is to wit), of every 10 s. rent by the. year 
** of all and every houfe and houfes, (hops, warehoufes, cellars, and 
<* flablcs within the faid city and liberty of the fame, i6d. ob. and 
•* of every 20 s* rent by the year of all and every fuch houfe and 
*^ houfes, (hops, warehoufes, cellar:;, and (tables, and every of tbenii 
«* w*ithin the faid city and liberties, 2s. g6. and to above the rent 
** of 26 s. by the year, afcending from 10 s. to 10 s. according to 
*^ the rate aforefaid. And where any leafe is or (hall be made of 
** any dwclling-houfe or houfes, (liops, warehoufes, cellars, or 
« (tables, or any of them, by fraud or covin, rcferving lefs rent than 
•« hath been accuftomed, or is, or that any fuch leafe (hall be rukIq 
«* u'ithout any rent referved upon the fame by reafon of any fine or 
" income paid beforehand, or by any fraud or covin, that then ia 
" every fuch cafe the tenant or farmer, tenants or farmers thereof, 
** (hall pay for his or their tithes of the fame, after the rate afore- 
«• faid, according to the quantity of fuch rent or rents, as the fame 
<* houfe or houfes, (hops, warehoufes, cellars, or (tables, or any of 
" them, were laft letten for, without fraud or covin, before themak- 
" ing of fuch leafe." To this bill of appeal the defendants put in 
their anfwer, in which they fct forth that there never was any 
greater rent referved than 5 1. per annum^ and that they were ready 
to pay according to that rate; and they traverfed the fraud and 
covin* To this anfwer Dunn^ the complainant, demurred. 

More ferjcant argued for the complainant. — I conceive that the 
decree of the mayor is erroneous in two points — i(t. in not ad- 
judging the refcrvation of 5 1. per annum by way of fine and incotnic 
to be a fraudulent rcfervaiion to avoid the (latute of 37 //. 8. c. 
12. and 2dly. in not adjudging Burrell to pay according to the 
25 1. per annum which he had fo referved by way of income. The 
cafe divides itfelf into two points. The firft is, whether this re- 
fcrvation of 25 1. per annum by way of (ine and income be a fraud 
and covin within the decree, fo that in determining the rate at 
which the tithes (hall be paid, refpeft (hall be had to it ; and this 
is upon the body of the decree. The 2d point is, upon the addi- 
tional claufe of the decree, which wills, that if any leafe (hall be 
made referving a lefs rent or no rent, iJc. and it is whether refpefi 
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(hall be had to what was rcferved by way of fine and inconre in 16x7. 
the leafe to fJ^thers, ■■ ■■ , 



As to tlie firft point, it is evident by Dr. Grant^s cafe that houfes Supra 259. 
may by cuflom well enough be charged with the payment of tithes : 
for houfes and (hops being things in which perfons exercife their 
trades and gain their livelihood, it is but reafonable that there (hould 
be a contribution to the minifter out of them, as well as out of lands. 
In the cafe of Grf/;i and P//^r in the king's bench in the 34th of Supra 164. 
£liz. where a prohibition had been granted upon a fuggeAion that a 
houfe in London was parcel of the ^ofleiTions of an abbey which was 
difcharged of the payment of tithes by virtue of a papal bull at the 
time of pafling the Ilatute of 31 //. 8. c, 13. of monafteries, a con- 
fultation was afterwards awarded, becaufe the Aatute of 37 H. 8. 
r. 12. was fubfequent to the ftatute of 31 //. 8. and by that Aatute 
DO houfes in London were exempt but the houfes of noblemen. This 
being fo then, that houfes by a reafonable cuAom may be charged 
with the payment of tithes, it now remains to examine the fraud in 
the cafe at bar ; for the better difcuAion of which I would proceed 
Iff three gradations. The fir A of which Aiall be to fliew what eye 
the common law had to fraud without the aid of any Astute : The 
next Aiall be to Aiew what confideration the law had to encounter 
fraud for the evafion of any,Aatutes in which there Was not any 
exprefs proviGon made again A Fraud. And the third fl^all be to 
{hew the beneficial expofition of thofc flatutes which have mad^ 
provifion in exprefs words againA fraud. As to the firA point it 
appears by 34 £. i. Garrante 88. 19 £. 2. AJfds 3. 13 Eliz.. Dj. 
291. that where tenant in tail after a feoAment with warranty of 
his lands in tail made a feoAinent in fee of his lands in fee finipje to 
his fon and heir in order to avoid a defcent of aAets, it was adjudged 
to be a fraud at common law, fo as not to prevent the defcent of the 
aflets. And the 24 £. 3. & 4 & 5 Ma. Dy. 160. where one in- 
debted to the king had fraudulently with the king's money pur- 
chafed lands in tj^e names of his friends, thofe lands were holdea 
liable to the payment of his debts. In Fitzherbert\ cafe, 5 Rep. 79 b. 
a collateral warranty was avoided, and adjudged to be a warranty 
commencing by diAeifin, by reafon of fraud. And in i Ma. Dy. 
99 3. a fale in a fair did not change the property of a horfe^ where 
the contra£l was made out of the fair. As to the fecond point, 
where any perfon would by a device evade a Aatute which has no 
exprefs provifion in it againA fraud, the common law will throw in 
its aid and prote^ion » and to that purpofe, upon the Aatute of 
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1617. Gkueefier^ c. IX. which gives remedy to the termor upon defonU of 
m I . ■ ■ the reverfioner, it was holden, that if the tenant vouch, and the 
vouchee make defauh, it is within the equity of the flatute ; for 
fuch flight fliall not protefl the fraud. And in Elmer^t cafe, 5 Rff* 
a. a furrender upon condition fliall not be taken to be a furrendcr 
within the 1 3th of EUzabelh. And in 5 Rep, 14. the cafe of ecck* 
Jiaftical perfons^ it is holdeUf that the lofing by a£lion tried in a writ 
of annuity after aid prier of the patron and ordinary is fraud within 
the flatute of 13 Eliz. And in ii Rep. 66 b, Magdalen CMegecA^ 
the permitting of a fine to be levied by the difl*eifor, and five yean 
to pafs, is within the flatute of 13 El. which fpetks of cdnufees* 
Cited in And 43 EUx. in the cafe of Pawkt and Fry^ it wis ruled by P^ 
7S9. ham and Anderfon^ that where a dean and chapter borrowed 1,000 K 

which came to the ufe of the dean and chapter for the payment of 
their debts, and bound themfelves in the penalty of 2,000 1, for the 
payment of i ,000 1, at a certain day, and afterwards a judgement was 
had upon this obligation, upon which a defeafance was made, that, if 
the dean and chapter, after the expiration of 15 years, fliould make 
* a leafe to Fry agreeably to the firft contract, that then, He, this 

judgement was avoided by the flatute of 14 EUz. which makes all 
covenants and bonds void, it being merely a fraud to evade the fla- 
tute, which fliall not be permitted. Ai to the 3d point, which is 
the beneficial expofition of ftatutes that have made an exprels pro- 
viGon againfl fraud, it is ruled by 21 E. 3. 28. that a relea&to an 
abbot of a rent is mortmain, notwithflanding the flatute of mapuL 
chartdi c. 36. wills quod non Uceat alicui dare^ and this cannot be 
faid to be a donation. So upon the flatute of 7 £. I . de reKgiofiSf 
which prohibits alienations to religious perfons arte vel ingenio^ it 
hath been adjudged, that a recovery by default without title is mort- 
main, as appears by the flatute of fFeJl, %. c. 32. So in 48 E. 3. 
29.&38. where a recovery has been upon the default of the vouchee; 
it hath been adjudged within the flatute. So 3 E. 4. 14. an eflate 
gained byway of efloppel upon nul wafle pleaded, hath been adjudged 
Bob. 165. within the flatute. So a cafe in l^Ja. Rot. 1026. in the common 
''^' pleas, between fVinchcombe and PuUeflon^ upon the flatute of 3 1 EUz. 

e. 6. which prohibits a prefentation for money to a benefice with 
cure either dire£lly or indire£lly, it was ruled, that where Say for 
90 1. contra6led with JValler to prefent him to a church after the' 
death of an incumbent who then lay in extremis^ and to that intent 
procured the next avoidance to be granted to one Ehden^ who after 
the death of the incumbent prefented Say without taking any money 
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Dr reward^ that thb was fimony, notwitbllanding the perfon who 2617 
prefented received no money, becaufe the grant of the next avoid- «— 
ince was part and derived out of the iirft contrafl, which was clearly 
Gmoniacal, and merely a trick to defraud the (latute. And not* 
witt^danding in 3 Eliz. Dy, 193. & 10 Eliz. Dy. 267. it was ruled, 
that a feoffment to the intent to defraud creditors (hall not be con- 
finied tabe a fraud to deceive the king, becaufe it was not made with i 
that intent ; yet, upon the'firll claufe in the fiatute of 27 EL c. 4* 
which mentions fraudulent conveyances made to the intent to defraud 
purchafers, it is ruled in BurreWz cafe, 6 Rep, 72. that where a leafe 
was affignec^ in .prder tp^ avoid an extinguilhment, it was fraud 
within that fiatute : and upon the fecond claufe of the fiatute which 
fpeaks of efiates made with power of revocation, it is ruled in BuU 
bci and Standen*% cafe, 3 Rep. 82 b. that a power of future revQ-* . 
cation after the death of another, or a power of recovation with the 
iflent of others, (hall be deemed a fraudulent conveyance within 
that claufe of the fiatute. In the cafe at bar then, which is a cafe 
which afFeds religion, which is a cafe that concerns our God, a fa- 
rourable conftru£iion (hall be made, that this flight of a refervation 
df rent by way of fine and a fum in grofs, (hall not defeat the parfon 
of that which is jufily due to him. 

As to the 2d poii^t, which is upon the additional claufe of the 
fiatute made to meet future fraud, it confifis of two mifchiefs and 
ane reafon. The firfi mifchief is, where a leafe is made of a houfai, 
md there is a refervation of lefs than the accufiomed rent. The 
fecond mifchief is, where there is no refervation of any rent at all. 
And here we are within one of the mifchiefs; for whereas under 
fFithers^s leafe there was a refervation of 35 1. per annum^ here there 
is a refervation of only 30 I. per annum^ and fo there is fraud and 
covin, as has been proved above. And there is not any iine or in« 
come paid before- hand, as the fiatute mentions, but it is future, if any 
bie, which (hews the fraud more apparently. And if a greater rent than 
the ancient rent be referved, it is out of boib of the mifchiefs of the 
additional claufe ; fo that I conceive if a leafe of a houfe in London be 
made bona fide for natural afFe£lion to the fon of the lefiTor without 
referving any rent, the parfon will lofc his tithes: for it is out of 
the additional claufe, the non-refcrvation of any rent being in re^ 
fpcA of the advancement of the fon, and not in refpe& of any in« 
come paid, or by reafpn of fraud and covin. Bur, if the leafe be 
made only in trufi for the lefTor, then it. will be within the additional 
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1617. claufi*, for t!)e tr\x{i (hall be faid to be frauiJ and covin, and To it will 
■ ■ be witiiin t!ie penalty of the Aatute, which fays chat the pariOtioaer 

fliali pay his tithes according to the rate of the ancient refervation; 
wherefore in the cafe at bar, GoffznA Burrell muft pay their tithei 
according to the refervation under IVithers* Icafe, which (hall be 
faid to be made by fraud and covin as well as the refervation under 
the Icafc to Goff. And the laft claufe which gives the penalty that 
the parfon (hall have at the rate of the ancient refervation, does not 
take away the benefit of the firft claufe, which gives him the titbci 
according to the rate of 2 s. 6 d. for every 20 s. rent. So upon the 
iiatute of IVeJl. 2. c. 3. where the one claufe gives toa^femeaoif 
in vi/if if the other claufe gives to her a receipt for the default of 
her baron, it hath been adjudged in 38 £. 3. 12. that if a feme being 
received for the default of her baron ipake default, whereby a re- 
covery is had againfl: her, yet, after the death of her baron, flie mxf 
well have a cut in viti ; for the latter claufe does not take away the 
benefit given to her by the former. So, upon the ftatute of 27 Eh 
c» 2. which has one claufe as to conveyances made with intent to 
defraud purchaFers, and another as to conveyances made widii 
power of revocation, it hath been adjudged in the cafe of StaideM 
ztiABuUocky cited in Twiners cafe, 3 Rep. 86. that a bona fide fuxt^akt 
{ball have the land, where the power of revocation has been extin- 
guiOied by fine or any other fuch inftrument, for the latter claufe 
refpeAing a power of revocation does not deprive the purchafer of 
the benefit of tlie former claufe. 

As to the objc£lion, that this which is refcrved by way of fine and 
income, is a fum in grofs, and not a rent, becaufe it is not incident 
to the reverfion ; 1 anfwer that it has the properties and qualities of 
a rent. For the fine is referved in the fame deed and at the fame 
. time with the rent ; it is made payable at the fame time with the 
rent, and the fame means may be taken for the recovery of it ; br 
the leflbr may either diftrain for it, or have an a£lion of covenant. 
This being fo, it is at lead a rent in reputation, though it benots 
rent re vera ; and if it be a rent in reputation, that will be fufficicnt 
within the fiatute of 37 H, 8. c. 12. as a chantry in reputation IbiK 
be faid to be a chantry within the fiatute of chantries^ as .we fee in 
Adams and Lambert* % cafe, in 4 Rep. 104. and in 5 Rep. 3. JewiFi 
cafe, where there was a rent referved upon the leafe of a fair, it 
was faid to be a rent in reputation» and that an a6ion of debt 
would lie upoQ the contra^. 
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fTalUr r««/rfl.— The cafe, he faid, was briefly this — Burrell being 1617. 
reifed of a houfe which from time immemorial had been let for 5 !• ■ ■ ' '■■ 
-ferann. makes a leafc of part of it, referVing the rent of 5 l./^r ann. 
with a covenant alfo for the payment of 175 1* in the name of a 
fine and income to be paid in feveral fums of 25 1. fer ann. during 
the term (that is) 1 2 1. 10 s. at the one feaft day in the year whereon 
fhe rent was made payable, and 12 I. 10 s. on the other feaft da}i. 
And I inGft that the parfon is only to have his tithes after the 
rate of 5I. per ann. and not after the rate of 30 1. per an ft. To 
fupport this I will (hew in the firft ptace that tithes were not 
due for houfes by the common law of the land, and beTore the 
making of any ftatute to that purpofe. adiy. I will (hew that tba 
conftitutions and ordinances of the pope cannot make tithes piiyable 
for thofe things which are difcharged of common right. 3dly. I will 
fliew that an a£l of common council in London cannot lay the im- 
pofition of tithes upon houfes difcharged by the common law of the 
land. 4thly. I will (hew that the words of the decree and aA of 
37 H. 8. r. 12. do not extend to the (ine and inconie in the cafe at 
bar. Sthly* I will (hew that by the equity and intent pf the fiatute, 
tithes are not to be paid according to the rate of the fine and income* 

As to the I ft. of common right and by the common law of the 
land, tithes are not due, nor are they payable of any thing but what 
yields an increafe and a renewing profit, and not of thofe things 
which neither increafe nor renew, but rather decreafe ; of which 
nature are houfes, which require repairs ; and therefore it is faid ia 
F^N. B. 53 E. that tithes (hall not be but of fuch things as increafe 
from year to year by the tnanure of man. 2d. Houfes being of 
the inheritance, and the rent referyed being of the fame nature, 
tithes are not payable of them; for by the rule in law tithes are not 
to be paid of any part of the inheritance, but only of thofe things 
which renew; and it is for thatreafon that tithes are not payable of 
coals, (lates, ^c. for they are part of the inheritance and not re- 
newing. 3d. Houfes being things nece(rary for habitation, and con- 
tributing to the benefit of the parfon in another way, tithos-^re not 
to be paid for them ; and upon this principle it was adjudged in 
the king's bench in 31 Eliz. that rithes are not payable for thi agi(i«- 
ment of draught oxen, becaufe they are ufed in the cultivation of 
the land, and tend to the benefit of the parfon in another way. And 
in Broughton\ cafe, in the king's bench in 32 & 33 EUz. it was 
ruled, that tithes are not payable for the agidment of draught oxen 
or a riding gelding, becaufe they yield an increafe in another way, 
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1617. ^^^ ^^^ things oFneceflity and of help. In the cafe at bar ibaip 
1 houfes are things of neceflity for the reft and habitation of maot 

and for prote£lion agairtfi the weather ; and not giving any increafey 
(for there is neither grafs nor cord raifed in them), tithes ought 
not to be paid for them. And Finchden^ in 38 E. 3. fays, that the 
only tithes in London are oblations and obventions called rate-dtboj^ 
and that there are no other. And as cuftom may difcharg^ a fpi- 
ritual perfon from the payment of tithes, I do not deny but that cul^ 
torn may create a rate-tithe, and charge thofe things with tfaepaf- 
snent of tithes, which of themfclves are dlfcliarged in law, as it 
agreed in Dr. Grant's cafe, 1 1 Ref. and accordingly we iee inthe 
decree of the (latute of 37 H. 8. that the houfes of noblemen are 
difcharged of rate-tithes. In the cafe of Daw/on and Green^ inthp 
8upras63. king's bench, in 34 Eliz. and in Dr. LeyfiehPt cafe, in the com- 
mon pleas, in 7r. xs^Ja. it was adjudged, that boufef were ijt ' 
common law difcharged of the payment of tithes. 

As to the fecond point, refpeding the validity of the ordioaiictt 
and conftitutions of the pope, I fubmit, that an ordinance of tlie 
pope cannot bind my temporal inheritance : and therefore where 
there was an ordinance of the pope for the payment of % s. 6d. ia 
every pound of rent referved in London^ it was of no validity; for 
the pope, though he had power to difpenfe with any a3 done agnnft 
the canons of the church, as wc find by 2 H. 4. yet be had no power 
to alter the law and to charge my inheritance: and therefore, tboorii 
he might difpenfe with the holding of feveral benefices, and thoiig|i 
he might by his difpenfation empower one to hold a church « 
iommendarpy notwithftanding his entry into religion, (for dicfe 
are merely difpenfations with the canons of the church), yet he 
could not alter the law of the land, and charge the inheritance of 
any man. It hath been thereupon adjudged, that a provifion made 
by the pope is void in law againft the patron, inafmuch as it ii an 
impoverlQiment of his inheritance. So, a licence by the pm to 
a monk to hold a temporal inheritance is void in law according to 
3 H. 6. for the entry into religion being a civil death, the moak 
cannot, by the common law, have the land afterwards. So, in 
I H. 7. it is agreed, that the pope cannot make a fan^uary, though 
he may confecrate it after it is made by the king. §0, in Grmdrnfl 
cafe it is holden, that the pope cannot make an appropriation, aoT 
more than he can make a union according to ii //• 7, for it COD* 
cerns a temporal inheritance. .-if: , -.. ^ 
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i>^ As to tbe third point, namely, the power of the common coun- 
cil in London: though an a£l of common council may bind men in 
point of order and government, yet it has not power to bind them 
in point of their inheritance. The aQ, therefore, of the common 
council, which, together with the conftitution of the pope, impoG^ 
upon every inhabitant oi London who paid los. rent, an offering 
of a faxthing on the vigil of every feall day, which were 85 in 
Qumber, was not binding. For, as. it appears in 5 Rep, in the Cqfes 
iffByi'lawsj though tlie tenants of a manor may make a bye-law 
diat a commoner (hall not turn his beafts upon the common until 
filch a day, yet they cannot make a bye- law to exclude a commoner 
from bis common, becaufe that concerns his temporal inheritancCf 
wbicb cannot be bound by fuch a bye-law. 

As to the fourth point, the body of the a£l being for th^ pay- 
Mept of 16 d. for every 10 s. rent, the letter of the a£l extends 
only to the cafe of a rent, fo that if there be no rent, then the 
-iiody of the ad will not extend to it ; and the fine of 25 I. which 
is to be paid anntially over and above the 51. is not a rent: ift. 
Sccaufe it does not iffiie out of the land. adly. Becaufe there can 
Jbe no dillrefs for it of common right, as for a rent. 3dly. Debt will 
90t lie for it, as for a rent. 4thly. It is not incident to the reverfion* 
jtbly. It will not defcend to the heir, as a rent will ; as in a cafe 
fit 10 EUz. Dj. where a covenant was to pay a fum in grofs to 
imo^ber and his hein, it w^s holdep, that it could not defcend. 
4khly, If part of the reverfion be granted away, there will be no 
.4liviSoQ or apportionment of it, as there would be of a rent* ythly* 
An entry of the leflbr into part of the houfe will not caufe a fuf-» 
peofipn of it, as it would of rent, according to the refolution ifi 
Jilhanf% cafei in 33 Eli%. where there was a provifo to pay fuch a 
fum as in th^ prefent cafe annually; and it was holden, that entry 
infp part did not fufpend the condition. It being then no rent, 
the letter of tKe decree of 37 H. 8. will not extend to it ; and if 
it be not within the letter of the decree, neither will it be within 
the equity of it ; for it is a penal law, and therefore (hall not be 
extended by equity, adiy. The body of the ad direds that there 
iball be a payment without any fraud and covin ; fo that the body 
of the a£l only makes it to be a fraud and covin where the payment 
is not according to the quantity of the rent ; and the fraud and 
covin, if there be any, will not make that to be rent, which the 
law fays is not rent. And to talk of fraud againft the common 
l^vy^i and againl^ the flatute, is not to the purpofe ; fince the whole 
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i6i7* queftlon arifes merely upon the ad which creates the pdymest of 
. tithes where, in the eye of the common law» none were before pay- 

able. As to the c^fes which have been cited on the other fide 
againft frauds at common law, they do not meet the cafe in quef- 
tiun, inafmuch as in thofe cafes the fraud was committed in preju- 
dice of a perfon who had an intereft in being at the time it was 
committed: as in Fitzherbert*% cafe, 5 Rep. 78. the perfon whowtt 
to be bound by the callateral warranty, had an intereft in being at 
the time. So, in 24 E. .3. 10. the king had a debt in being at dK 
time ; and in 34 £. i . Garrante 88. the feoflPce of the laiuk had 
an intereft in being at the time of the feoffment of the lands info 
fimple. But in the cafe at bar, at the time of making theled: 
and committing the fraud, there was no intereft in being io a 
greater rent than the rent of 5 I. per arm. for no one cooM cUni - 
the tithes for a greater rent than 5 1. If then that be fo, the fmd 
cannot extend to it, as it might do to an intereft in being. And 
as to the cafe'in 34 £ i. Garrante 88. if the feoffment to tfaefi» 
in fee (imple of the l^nds had been prior to the feoffment of the 
lands in tail,, there would not have been any fraud at the common 
la'W, becaufe the feoffee of the lands would have had no inieieft 
therein at the time of the feoffment to the fon. So in the cafe at 
bar, becaufe there was only a rent of 5 1. perann, in ejjfe at the time 
of the fraud committed, (admitting that there was any fraud at afl)i 
the comm n law can give no aid ; neither can the ftatiite of 37 
//. 8. ; for if any aid were given, it muft be either upon the body 
of the decree, or upon the additional claufe of the decree ; and. as 
to the body of the decree, which fays, that the citizens and inh^ 
tants, Wr. fhall, without fraud and covin, pay for every 10 s. reni 
by the year 16 d. it dues not give any aid for the payment of moie 
than after the rate of 5 1. per ann. becaufe there is no more rent 
referved ; for the other 25 1. per ann. referved is not a rent, as I 
have fliewn already. And as to the additional claufe in the decree 
which direfls, that if by fraud or covin any lefs rent than the ac- 
cuflcmcd ren , or no rent fhall he referved, that will not aid; fnf 
here is the rent of 5 I. p*fr ann. referved, which is the ancient and 
accuHunied rent, and fo it is out of the provifion of the additional 
claufe of the aft. 

And as to the fifth point, namely, that the equity and intent of 
the a£l will not extend to the fine of 25 1, it appears by the ad« 
ditional claufe, that it only points to the ancient and accuftomed 
rent, and not to any new advancement of the rent : For> ift. thefe 
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is not one word of any increafe of rent throughout the whole de- 16 17, 
cree. adiy. The claufe which fays» that if a leafe (hall be made ■ 1 ■ « 
of any honfe, Wr. by fraud or covin, referving lefs rent than the 
accuftomed rent, (hews that it was not the intent of the ftatute to 
meddle where there was any greater rent referved than the ancient 
and accuftomed rent. 3dly, The penalty expre(red in the aft where 
a lefs rent than the accuftomed rent, or no rent at all, is refervedy 
(hews that the a6l looks only to the refervation of the ancient rent; 
for the penalty where a lefs or no rent is referved, is only that the 
tenant or farmer (hall pay for his tithes of the fame according to the 
quantity of fuch rent or rents as the fame houfes heretofore have 
letten for, without fraud or covin, before the making of fuch leafe ; 
and to extend the penalty beyond what it is expreffcd in the a£ly 
b quite an unufual thing. For if a law introduces a new thing ' 

which was not before, and expre(res a fraud and covin, and infliSs , 
a penalty, in fuch cafe, by conftruflion, another thing than what is 
plainly cxprefftd in the a3, (hall not be faid to be a fraud within 
it; nor (hall there be any further penalty added beyond what the 
ftatute infli6ls. And therefore, in the cafe at bar, (ince the ancient 
rent of 5 L is referved, and according to that rate tithes are to be 
paid to the parfon of the parifh ^ the refervation of the fine of 25 L » 
to be paid annually, (hall not be faid to be a fraud within the fta- 
tute, and tithes (hall not be paid according to the rate of that fine. 
And if in Myght*s cafe, in 8 Rep. 163. it be refolved, that if tenant 
in eapite make a feoffment in fee to his fon or wile of two parts 
of his land, an averment (hall not be taken that it was a fraud to 
cheat the king, becaufe the ftatute enables him to difpofe of two 
parts ; by the fame reafon, as the ancient rent of 5 1. is referved in 
the cafe at bar, an averment (hall not be permitted, that the refer- 
vation of the 25 1. was by fraud and covin, becaufe the ftatute re- 
quires no more at the hands of the lefFor than the refervation of the 
accuftomed rent. And as it is refolved in Afygh/'s cafe, that if the 
father and fon be joint purchafers to them and their heirs of lands 
holden in cnpite^t an averment (hall not be permitted, that this joint 
purchafe was by fraud to deceive the king, becaufe the king's title 
was not in being at the time of the purchafe ; fo, by the fame reafon, 
this increafe, by way of fine, being de novoy and not in ejje before, (hall 
not be averred to be by fraud to cheat the parfon ; and more ef- 
pecially fo, becaufe this refervation of 25 1. per ann. by way of fine 
and income may be founded upon good reafon > for it may be, that 
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1617. ^^^ lelTor is tenant in tail of his houfe, and to if he were to make i 
f I leafe, refer ving the rent of 30 1, per ann. it would be of this pre« 

judice to him, that he could not afterwards grant a leafe referviog 
a lefs rent, which might be exceedingly hurtful to him, and there- 
fore he referves the 251. per ann. by way of fine and income. 
Befides, in London^ men live by trading and merchandizing, and 
they muft of neceflity take houfes, (hops, and warehoufes; and if 
young men were to pay the whole fine jn one entire fum, it might 
be a great hindrance, for which reafon, in a leafe of fuch premifei, 
they ufe to take it by way of annual payment, like a rent. Alto 
the objection, that lands in the country are improved, and fo, con« 
fequently, are the parfon's tithes, and therefore it is reafonable diat 
the tithes of houfes in London fliould have a like increafe; I 
anfwer, lil. That the tithes of houfes in London are only a rate 
tithe \ and where there is a modus decimandi for lands in the countiy 
there is not any increafe. 2dly. As lands improve, fo there is an 
increafe of houfes in London^ which yield a benefit to the minifier. 
3diy. Lands yield an increafe of their own nature ; but boufes do 
not, but require a great charge to maintain them ; fo that there if 
no reafon that the tithes of houfes fliouId increafe as tbofe of land 
do. And the fiatute of 2 E. 6. difcharges barren lands, which re- 
quire great expence for their manurance, from the payment of tidies 
for feven years. In the cafe of Scudamore and Bell^ in the common 
pleas, Mich. 3 Ja, it was adjudged, that there could not be fraud 
averred for the fum that was referved by way of fine ; for it being 
a rent only in imagination, and the ancient rent being referved, 
it ihall never be taken that it was the intent of the (latute to extend 
to it : but, if there had been no rent at all referved, in refped of 
the fum in grofs to be paid in future, or, if there had been a refer- 
vation of a greater rent only for one year ; in either of tfiofe calb 
the additional claufe of the ilatute would give relief. 

The lord keeper faid, that the quefiion refts merely on the body 
of the aQ ; and that there is no colour to bring the refervation'ii^ 
this cafe within the claufe which fpeaks of the refervation of no 
rent, or of a lefs rent : but the only queftion is, whether this ioH? 
tative rent be a rent within the body of the ad. He faid farther, 
that there is no queftion but that the ftatute extends to the cafe 
where a greater rent than the ancient rent is referved : and he ad- 
vifed the counfel to take into their conridcration what authority 
the lord keeper had upon appeal from the mayor, and in whai 
manner be was to proceed. Et adjornalur^^ 
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•Afterwards, in Eafter term, \fyja. at the rcqueft of fir Francis '1617. 
Hacw lord chancellour oi England^ a fpecial commiflion was granted « 

to the archbifliop of Canterbury^ the lord chancellour, the earl of 
Suffilk lord treafurer of England^ the earl of fVorcefier keeper of 
the privy feal, the carl of Pembroke lord chamberlain of the houfe- 
bold, the bifhop of London^ the bifliop of Elj^ fir Henry Montague 
chief juftice of the king's bench, fir Henry Hobart chief juftice of 
tbe common pleas, fir Julius Cefar mailer of the rolls, Dodderidgt 
4H» of the juilices of the king's bench, and Hatton one of the juf* 
tices of the common pleas, in which there was a recital of the quef- 
tion depending between Dunn of the one part, and Burrell and 
G^ffte of the other part, and power given to them to hear and de- 
termine that caufe, and likewife to mediate between the miniflers of 
the churches in London and the citizens of London^ and to make an 
arbitrary end between them, whereby a competent provifion might 
be made for the minifters, and too heavy a burden might not be im« 
pofed upon the citizens, and commanding them to certify to the 
king what they Oiould do in the premifes. 

The cafe therefore was now argued at Tori Houfe by fir Henry 
Finch^ one of the king's ferjeants, for the plaintiflP, Before I go (he 
faid] into the particular queftion now to be treated of, I will (hew in 
what manner and how tithes and offerings ought to be paid in London. 
A$ to this, Lindwoody in his book de Decimis^ in the chapter San6ta 
Ecclejta^ in his glofs on the word Negotiationum^ faith, quod artifices et 
mgpiiatores civitaiis London ex ordinatione r/ntiqua in di£ia civitate ob-" 
fitvata tenenturjingulis dominicis diebus et in principalibus fejiis fane* 
Urum apoftolorum U aliorum quorum vigiliajejunanturcfferreprojin-' 
gulis decern foUdis redditus domus quam inhabitant unum quadrantem. Et 
$rdinatio pradi6ia indiffertnter arBat quojcunque inhabit antes y five funt 
artifices^ Jive mercatores^Jive quivis alii. This ordinance mentioned 
by Lindwood had reference to a conftitution made by Niger bifhop 
of London in 13 H. 3. A. D. 1228, which was confirmed in 21 
/J. 2. by Thomas then archbifhop of Canterbury ^ and afterwards by 
pope Innocent in 5 H. 4. And fubfcqucnt to that, in 31 //. 6. 
pope Nicholas ordained by his bull, that tithes fhould be paid of 
houfes in London as above, a valuation being made of them accord- 
ing to the true and ufual value of houfes, and the rate according 
to that proportion amounted to 3 s. 5 d. in the pound for each 
houfe ; for there were 82 vigils of faints that were faded, and of 
Sundays. In 36 H. 6. there was a compofition made between the 
citizens and clergy of London^ that a payment Ihould be made by the , 
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i/Sij. citizens for their houfes according to the above rate^i and if die 
■ houfes were kept in the hands of the owner, or if they were leaU 

out without referving any rent, the churchwardens of the parilh 
where the houfes were, thould fet down a rate of the houfes, and 
according to that rate a payment (hould be made. In the 14 B* 4« 
an aEt of common council in London pafTed for the confinaation of 
the bull granted by pope Nicholas. But there being afterwards a 
great variance between the cJerg)' and citizens, they fubmitted theow 
felves to the award of the lord chancel lour and feveral others of die 
privy council, who in 1535 made an order that every inhabitaBt 
and citizen (hould pay at the rate of i6d. for every houfe, and in 
27 H. %^ there was a proclamation made for confirming that ordei ; 
and in the fame year, as it appears by the flatute of 27 H. 8. c. 15. 
there was a flatute made to ratify the faid order, and a proclamation 
ifTued as I have mentioned, until an order for the payment of titbei 
{hould be made by thirty- two perfons to be nominated by his ma- 
jefty. But no fuch order being thereupon made, the king making 
no nomination, and other difputes arifing concerning the payment 
of tithes and offerings, by the flatute of 37 //. 8. f. 12. a fubmif- 
fion was made to Thomas Cranmer^ archbifliop of Canterhrff fir 
Thomas fVriotheJIey knight, lord chancellour of England^ Thmas 
duke of Norfolk^ and feveral others ; and it was enaded, that fuch 
end^ order ^ and dinSliony as jhould be made ^ decreed^ and concbtdtd if 
the aforenamed archbijhopy lordsy and knights^ or any fix ofthem^ h^m 
thefeaji day of March next enfuing^ of for ^ and concerning the paymesd 
of tithes^ oblations^ and other duties within the faid city and liberties if 
the fame ^ and enrolled in the king*s i?igh court of chancery of record^ JbwU 
fiandy remain^ and be as an aB of parliament^ and fhould hind as well 
all citizens and inhabitants of the faid city and liberties for the time 
beingy as the faid parfons^ vicars^ i^c. according to the effe£l^ purport^ 
and intent of the faid order and decree fo to be made and enroUed* In 
confequence of which an order was afterwards made by all the com- 
roiffioners, except the duke o\ Norfolk and fir Richard Lyfler knight, 
chief juftice of England^ that the citizens and inhabitants o^ Lmim 
fhould pay at the rate of 2 s. 9 d. for every pound of rent that was 
paid for the houfes. And upon two branches in this order or decree 
the prefent queftion arifcs. The firfl of thefe branches is, that the 
ts and inhabitants of the faid city ^ ^c, Jhall yea ily without fraud w 
}for ever pay their tithes to theparfons^ 'dc. after the rate hereafter 
^it ('*<»/ w ^0 wit)^ of every 10 s. rent by the year l6|d. and ^ 
If. nnt 2s. 9d. The fecond branch is. And where any leafe 
\U made of any dwelUng-houJe^ Wr. by fraud or covin, referwng 
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iWjr rent than hath been accujlomed oris^ or that any leafe Jhatt be modi l6ljm 
without rejerving any rent upon the fame by reafon of any fine or in^ " 

come paid beforehand^ or by any fraud or covin ^ that then in every fuch 
cafe the tenant or farmer^ i^c, jhall pay for his or their tithes accord^ 
in£ to the quantity of fuch rent or rents ^ ^c> as the fame were lafl let ten 
for without fraud or covin before the making of fuch leafe. The only 
queftion then in this cafe will be, whether there (hall be 2 8. 9d. 
in the pound paid according to the rate of 5 1, or according to 
the rate of 25 I. per annum^ which is referved annually by way o£ 
income. And this queftion, though in this particular it is of no 
great moment, becaufe it is but for a trivial fum beyOnd what is 
paid, yet in its confequence it is of very great importance, fo that 
it may not only be faid that it is magnum in parvoy but that it is 
maximum in minimo^ and the caufe may be termed a maiden caufey 
there having been none of this nature before ; and it comes pror 
perly under the meridian of the court of chancery, the chancellour 
being the proper judge of it, and the perfon to whom it is principally 
referred. And I am of opinion that judgement ought to be given for 
the plaintiff; for I conceive that this rent of 25 1. perannum^ which * 
if referved by way of fine and income, is a rent properly and truly ! 
within the words and letter of the decree. For ill. the etymology \ 
and genuine propriety of the word rent (hews that it is fo. 2d. It 
u fo in common acceptation and according to the popular ufe of 
the word. 3d. It is a rent in the judgement and eye of the law. ^ 
4th. It is a rent in the underAanding of tlie fpiritual and eccle(ia(lical 
law ; fo that being a rent all thefe four ways, it would be hard that 
it fliould not be a rent within the words of the decree. — As to the 
ift, in Latin a rent is called redditusyita diffusa redeundofive a red* 
dindoy inafmuch as all profits of what kind foever that come in an- 
nually, may be properly termed a rent, according to the opinion of 
Lindwood 64. in his chapter ^oniam autem^ and glofs on the word 
redditus. For he fays, quod vocabuli redditusftgnificatione intelligitur 
omnis fru£lusy et efl generalis ad omnem utilitatem. If fo, then thi* 
rent of 25 1. per annum referved by way of income, cannot but be 
called a rent. — As to the 2d. its being a rent in common accepta- 
tion, I fay, that words are of the fame nature as coin is ; and as 
coin muft be received according to its current value, fo words muft 
betaken in their current fenfe; and fo it is faid, communis ufus 
hquendi pravalet communi fignifcationi verborum. And therefore in 
34 E. 3. 24. it appears that a remainder limited to Richard the 
^on of Richard Marwood is good, notwitbftanding he be a baftardt 
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1617. and fo in law nulUus filiusy becaufe in common rqnitafioo and 
— — ^ underftanding he is known by that defcription. So in 6r M9fk 
Finch's cafe, 6 Rep. 65. where a fine was levied with an excqitioo 
of the manor of Bramflme^ it was bolden, that notwithftanding 
there was no fuch manor r / vera^ yet as there was fuch a manor in 
common reputation tiie exception was good enough. So in Car* 
ier^s cafe in 25 Eliz. it was ruled on the flatute of i H. 5. c. 5. 
that an addition by which a man is commonly known is a fu£Bcicnt 
addition^ though it be not his true addition, and therefore the ad* 
dition of gentleman in the indidment was good, notwithftandiog 
the party was in fa3 a yeoman ; in the cafe at bar therefore the 
25 1.' per annum being a rent in common ajcceptation (for if Gtfi 
were afked what rent he paid, he would anfwer 25 1, per anmm) 
it (hall be a rent within the words of the decree. — As to the 3d. 
viz. the judgement of law of this rent, I infift that, notwithftaoct 
ing the rent in the cafe at bar is not any one of the three rents 
mentioned by Littleton in his chapter upon rents, yet that is no 
argument that it is not a rent in judgement of law : for there are 
many annual fums which the law calls a rent, and yet they are not 
any one of the three rents mentioned in Littleton: and therefore in 
thtRegiJler 158. and 159. you will fee that the writ calls every an- 
imity a rent ; for it is (aid in the writ, practpimus tiH quodjuJHAi 
if. quodjuft}^ tic. reddat B. centum marcaSy decern quarteria frumtnti 
et viginti robas^ qua ei a retro funt de anno reditu centum foUdorum 
^ duofum quarteriorum frumentiy Wf. and F. N. B. 1^2 A. calls ao 

annuity ifluing out of the coffers of another, or to receive from 
bis perfon, a rent ; and 9 //. 6. 12. & 53. an annuity granted by 
the queen percipiendum de quadam Jumma aJfignatA in partem dotii 
ipfius regina de magna cufluma London^ is called a rent ; and in I i/. 6. 
where a leafe for years was made of certain (heep, rendering 
yearly for every flieep 4d. that fum fo referved was called a renu 
And it is fuch a thing that in debt brought for it, the defendant 
might wage his law. And in 30 Ajf. pL 5. where a leafe is made 
of an advowfon or of the toll of a mill rendering rent, this it 
called a rent ; and yet it is not a rent out of any thing manurabk^ 
as Littleton*s rents are ; and for fuch a rent the king may diftrain 
according to 14 £. 3. and 5 Rep. 4. lord Mauntjofs cafe. In 
the cafe at bar, therefore, there can be no reafon but that the rent of 
25 1. per annum referved by way of fine and income (hould be a rent. 
As to what may be obje£ied, that the before mentioned rents fliould 
not be any rents witbm the flatutes of 32 H. 8«^« 28. 1 EJix. c. 19, 
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13 EHz. c. 10. and therefore (hall not be rents within theordU 1617. 
nance and decree in the cafe at bar, they are not to be compared ' " ' • 
together. ' For ftatutes are to be interpreted fecundum Juh]t6lam 
materiam^ and therefore thofe ftatutes aiming only at the benefit 
of the iflue in tail or fucceffor of the bifliop, C^r. are to be intend** 
ed to relate only to fuch rents as are incident to the reverfion, and 
fo may go to the iflue in tail or the fucceflbr of the bifhop. But 
there is no fuch refped to be had in this decree ; (or it is all one 
to the parfon and his fucceflbrsy whether it be a rent, an annuity^ 
dr any thing elfe. As to the 4th point, viz. the underftanding of 
the fpiritual and ecclefiaftical law, it appears by Lindwood in his 
chapter De officio vicarii^ that Stephen archbifliop of Canterbury 
in his conftitutions direds, quod ad minus redditus quinque marcarum 
affignetur vicario perpetuo^ and in his chapter De rebus ecclefia non 
ienurandis^ where there is an ordinance qUod clericus inferior 
poffeffiones vel redditus dignitatis vel ecclejiajibi commijpe confanguineis 
i)il amicisfuis^ i^c. alienare non prafumaty that the ecclefiaftical law 
confidered fuch annual penfion referved by way of income to be 
as a rent; and it being a rent in their law, the judges who are 
wont to confult with all manner of profeflions where there arifet 
any difficulty as to thofe things which are properly known to other 
profeflions (as in 9 //. 7. 16. pL 8. where there was aconfultation 
wifli grammarians about the meaning of puri auri \ in 11 //. 7. 
where there was a confultation about the validity of a union) will 
of courfe gite judgement according to their law ; and if they dof 
then they muft adjudge this rent of 25 1. per annum to be a rent 
within the words of the decree. And here I cannot but take oc- 
cafion to commend the noblenefs of our law, which, though it is 
the primum mobile that attra6ls all the planets, yet applies itfelf to 
all other profeflions, and becomes all things to all men, that it may 
do juftice to all ; and therefore in matters which belong to gram- 
marians to difcufs, it gives judgement according to the opinion of 
grammarians, as in the cafe before cited, and with refpefl to the 
meaning of the word puero in Dy. 337 a. : and where the matter is of ' 
a fpiritual nature, and it belongs to the fpiritual judges to difcufs it, 
it gives judgement according to the fpiritual law ; and therefore in- 
Cawdref% cafe, 5 Rep, an allowance was made to the pleading of 
a fentence in the ecclefiaftical court according to the form there 
prefcribed : and where the thing is cuftomary and concerns a cuf** 
torn, it gives judgement according to the cuftom ; and therefore in 
24 £• 3. 14. where an 'aAioa of accompt was brought by an heir 
IB gavelkind when he was only 15 years of age, it was holden, that 
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i6i7. an a£lion brought at fuch an age was well enough inafmuch aiit 
■■■ was the full age of an heir in gavelkind according to the cuflom; 

and yet by F, M B, and LittUton^ the age of an heir at com* 
mon law upon the fiatuie of Marlbridge at which he may bring an 
afiion of accompt is not until he attains the full age of ai yean; 
and foy^ where an adminifiration of the goods and chattels of an in* 
ceilate is committed according to the (latute of 31 E. 3. c, il. the 
adminiftrator (hall have a defeafance avoiding an obligation9 and 
other fuch things ; and yet they would not pafs under the gencrd 
words of goods and chattels : but rather than that the law will 
fail of giving remedy, it will apply particular words to general 
things. And for that reafon in 8 //. 6. 34. Br. Leajty pL 71. 
where the king made a leafe by thefe words committimus tibi taks 
tirras^ 8cc. it was holden to be a good leafe, and the law remitted 
fbmewhat of the ftrtdnefs of the words to apply them to the an* 
cient ufage of the exchequer. In the cafe at bar, therefore, the 
law will apply this 25 1. p€r annum fo annually , re ferved to a rent, 
and will conftrue it to be a rent, in order that the parfon may re- 
ceive what is due to him under the decree. But 2dly, admitting 
that the 25 1. per annum were not a rent within the words and let- 
ter of the decree, yet it is a rent within the intent and meaning 
of it. And the decree may be taken by equity, i. becaufe 
it was pro bono ecclejut^ and fo concerns our God, and for that 
reafon a liberal conftruQion is to be made of it. a. Becaufe it 
conduces to the maintenance of religion, eifumma ratio qu4t pro n» 
ligiom facit. 3. Becaufe it tends to the avoiding of fraud which 
here flares in our face, and it is the Cacus to conquer which is one 
of the labours of Hercules: and if penal laws, which trench upon 
the eflate or life of a man, (hall be taken by equity, as we find by 
Littleton § 67. who holds that an adlion of wafte upon the flatote 
of Gloucefier^ c. 7. may be well maintained againft one who is tenant 
for half a year, notwithflanding that the (latute only fpeaks ir 
dimijjiom ad terminum annorum ; and by Plowden 467. who is of 
opinion, lipon the flatute of i E. 6. c. 12. that clergy (hall be 
taken away from a man who fteals a horfe^ notwithflanding the fla^ 
tute only fpeaks of thofe who fleal horjes in the plural number; 
then a fortiori (hall this decree, which \spro bono ecclefi^y and tends 
to the maintenance of religion and the fuppre(rion of fraud, be 
taken by equity. And therefore it feems that if the rent of a robe^ 
or of quarters of corn or grain, be refervtd upon houfes in Ltndm^ 
and there are fuch rents» as we bave feen above from F. N. & 
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and the Rigifter^ the parfon (hall have tithes of fuch rents according 16x7. 
to the value of thofe things, and yet they arc not within the words ■ ■ ■ ■ ■ 
of a rent of a fum certain. And if the leflce by the fame indenture 
by which the leafe is granted, covenants to pay 10 1. pn annum to 
the leflbr for a houfe in London.^ this is a rent within the intent 
of the decree, fo that the parfon (hall have tithes of it. 4. The 
confideration which is decreed is not by way of amplification fov 
the increafe of the parfon's revenues, but rather by way of diminu* 
don ; for whilft the ordinance of ^i^/r bi(hop of London^ the pope*s 
bull, and the conditution made by the common council, allow 
3 s. 6d. in the pound annually, now this decree gives only 
as* 9d. in the pound //r annum^ and is an argument that the de- 
cree (hould be taken by equity* Befides, this decree not enading 
any thing new, but only making a proviGon that whereas fuch of- 
ferings and at fuch time were paid for houfss in London^ there 
Ihould be now fuch a fum according to fuch a rate paid at fuch a 
time, it is reafonable that a liberal conftruflion (hould be given to 
it. And as to the objeSion, that the conditutions of the bi(hop of 
Lcndon^ the pope's bulls, or the a£ls of the common council, can- 
not impofe any charge upon the inheritances of men, I will not 
maintain that they have any fuch power; but I fay that, before any 
of thofe ordinances were made or papal bulls granted, there was 
by the cuftom of London fuch a duty due out of the houfes in Lon-- 
4m to the parfons, as it appears by Dr.Grani^s cafe, 1 1 Rep. where Supra %$$. 
It is holden, that a fuit may be maintained in the fpiritual court for 
thofe duties. And the original indrument of Niger's ordinance 
and the pope's bulls (hew as much : for it is faid that the citizens 
of London (ball pay fuch rates prout eiiam eattnus long} reiroaSfis tem^ 
paribus et tempore prafcriptibili per parochianos ecclefiarum diSla civi^ 
tatis conjuetum extiterat. 5. It appears by the ordinances that the 
rates (hall be paid prout domus et hofpitia locahantury fve locari pote^ 
ranty ftcundum veram aflimattonem : the ordinances of ancient time 
therefore being fo, and there being now an alteration in the man- 
ner of the rates, it is reafonable that this decree (hould be expound- 
ed according to the ancient ordinances ; and that as the refervation 
of 25 1. per annum by way of fine and income tends only to defraud 
the parfon of his tithes, according to a due proportion, and would 
have been a fraud curfed with belly booh^ and candle in ancient times, 
and as it (hews that the houfe is of fuch a value to be leafed, and 
i^ould have been leafed at that value, accbrding to that rate then 
ihould the tithes be now paid. 6, As the decree hai by an equity 
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i6i7. ''^^ interpreted for the difadvantage of the parlbo, by the fanoe 
^ leafon (hould it be expounded by an equity for hit benefit and ad- 

vantage; and tberefoie, in 2C EUz. in the king's bench it wai ad* 
judged, that where the owner of a houfe in London paid a rent to 
the king which was given to him by the ftatute of z j& 6. r. 14. 
made againft luperllitious ufes, he (hould only pay tithes accoidtog 
.to the value of the houfe beyond that rent, and not according to die 
true value : and the law (hould be the fame, where he paid a ^t 
rent or rent charge to another out of the houfe 'a^Iot it is aot lei- 
fonable that he (hould pay tithes according to the true value owt of 
the houfe, and yet (hould be chargeable farther with a rest to 
another perfon. So then in the cafe at bar, lince the owner has a 
i>ene(it upon the refervation of the 25 1. per annum by way of iq* 
come, it is reafonable that the parfon (hould be refpe£kd accordii^ 
to that bene(it which arifes to the owner. As to the objefiion, 
that here is not any fraud at the common law, nor fraiad witUa 
the meaning of this decree, becaufe the rent in which the fraud is 
fuppofed to be committed, and the perfon againft whom it is in- 
tended were not in effe 2X the time, I deny the ground of it, bccaafe 
it is repugnant to feveral a£ls of parliament : for it appean by the 
ftatute of Marlbridge^ c. 6. that where the tenant enfeoffed hufiit- 
born fon or a flranger by collu(ion to defeat the lord of bi< wxid^ 
{hip, it was fraud at the common law, and it is alfo fniu4 by that 
flatute; and yet the lord againft whom the fraud was committel 
had no prefent right. So, where one, pending an afiion agvit 
him, makes a feoffment to his friends to the intent to hinder cxe* 
cution from being had againft him of his lands \ this is fraud bjr 
the common law according to 13 EJiz. Dy. 294. and it is alfo de- 
clared to be fo by the ftatute ^f 27 EUz. e. 4. and yet the judge- 
ment wliich made the land chargeable was not in being when the 
feoffment was made. And I am of opinion, that if there be a faie 
of lands without any confideration, and afterwards the grantor be- 
* come indebted to the king, fuch lands will be liable to the king's 
*debt. As to what has been put on the 34 £. I. Garraniy 88. 
that if before any purchafe of the lands in tail the tenant in 
fee make a feoffment of his lands, and afterwards purchafe lands 
in tail and make a feoffment with warranty, there is do fraud 
at all in that» and tlierefore it is not to be re(enibled to ptbercaiips 
where there is fraud. And as to the objeflion which has been 
, made, that the fecond branch of the decree fliews th^t here has not 
been any fraud, inafmuch as the icnt which was of ancient time 
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referved is here paid, and the fecond branch aims at no more than 1617. 
this, becaufe where the ancient rent is not referved upon a leafe, or ^ ■ 

there is no rent at all referved, the penalty is only to pay tithes 
according to the proportion of the ancient refervation, I anfwer, that 
there has been a greater rent in time pail than there is now : for 
there has been a refervation before in the fame manner as the re- 
fervation is now made ; fo that notwithfianding Burrell has hoped 
to deceive the church by this fraudulent refervation by way of in- 
come, yet there being fraud in- the intention and purpofe, aad 
fraud in the execution, non ita effugiety it falkre falUntem mn ffi 
yr^tfx, and by reafon of the preceding refervation he (hall be forced 
fo pay tithes according to the rate of it. 

An argument that tithes fhould be paid according to the rate of 
the refervation by w^y of fine and income may be well enough 
drawn a convenienti. For juflice being the rule of conveniency, and 
the law being the rule of juflice, if the law be that tithes (hall be 
paid according to that proportion, then it cannot be denied but that 
it is alfo convenient. And that the law is fo, is manifeft, lit from 
human provifions, that is, the common and ftatute law, of which as 
I have made mention before, I (hall not infift upon them now. 2. It is 
jus divinum: for though the canonifts differ upon the queftion, whe- 
ther decimapars be due jure divino ; yet they all agree that there is 
Z convenient portion due for the maintenance of the minifter: whenco 
it follows that this proportion of 2s. 9d. in the pound being mani- 
ieftly a convenient portion for the maintenance of the minifter, the 
fabtra£lion of it is contra jus divinum. 3. The law of the cuftom of 
.the city faysi that a payment ought to be made according to the 
lefervation of rent, as we. fee by Dr. Grant's cafe, 1 1 Rep, et con* 
Jiictudo ex rationabili cauja ujiiata privat communetn legem^ be it the 
jus fcriptumy of the jus non Jcriptum. 4. The law of the confulta 
frudentum has dire£led the payment of tithes for houfes in London to 
be made in this manner ; as Niger bifhop of London in the time of 
//• 3* pope Innocent in the time of H. 4. pope Nicholas in the time 
of H. 6. the order, decree, proclamation, and ftatute, in the time of 
//• 8. which payment therefore ought to be now continued ac- 
cordingly, not fraudulently fubtra&ed contrary to law and juflice. 
5* The law, from* the danger to which the minifiers of ZoiaA/i ex- - 
pole themfelves more than other miniflers of the country do, re- 
quires the payment of tithes at the hands of their parilhioners accord- 
ing to the due proportion allotted to them. For they are bound to 
be refident) and to give comfort to their flocky in the time of the 
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1617. plague, when their bodies are fubjeS to the danger of infefiion, 
* ' their minds to fear, and their fouls to forrow ; fo that being in 

greater danger than other minifters are, they ought to have a greater 
reward than others have. There are many other conveniencies which 
I will not now infift upon, becaufe in fpeaking of them at this time 
and in this place, I fhould be like a Phormio teaching the precepts 
of war to an expert Hannibal. And as to the objedions which 
have been made, that if tithes were to be ^\ifecundum veram fflU 
mationemy every parifli would be as great in value as a bifhoprick, I 
anfwer i • that this parifh of Gracechurch^ being a pariOi confiftiiig 
of very few families, is not in any danger of that abandance. 
a. The value will not be proportionally greater now, than it was 
before the making of the ftatute of 37 //. 8. at which time thoe 
was a greater fum paid. 3. Where the parifhes are fo large, that 
is a means afforded of affociating other learned men to them, and of 
endowing vicarages. And as to the objedion that houfes are for ex- 
pence and hofpitality, and therefore not to be refembled to land, I an- 
fwer,- I . that that obje£lion might have been made before the fiatotq, 
and there is no better ground for it now than there was then* 
a. The ftatutes of 27 H. 8. & 37 H. 8. do not conceive any dedofiion 
to be necelfary for the repair of houfes, as the i E. 6. does fof 
barren ground, and therefore they made nq provifion for if, nor are 
we to make any. 3. The law favours agriculture more than houfei» 
the one being more beneficial to the commonwealth than the other* 
In the following term, viz. 7r. 16 Ja. the cafe was argued hi 
the fame place by fir Tbo. Coventry^ the king's folicitor, for the 
defendant. He faid, I fhall conftder i. how the cafe flood before 
the decree. 2. I (hall confider the feveral parts of the decree. As 
to the f ft. point, before the decree and the a6l of parKament, there 
were not any tithes due by the courfe of the common law of houfes 
in London, i. In regard that tithes are only due of fuch things 11 
yield an increafe, of which nature houfes are not; for they rather 
decreafe, than increafe, inafmuch as they require reparations, 
a. Tithes arc due out of ihe profits and revenue of things, and do not 
charge the inheritance; and it is for that rcafqn, that they are de- 
terminable in the ecclefiaflical court ; for if they charged the inhe- 
ritance, then they would be determinable at common law : but of 
houfes there is no profit or revenue, and therefore tithea cannot be 
dud of them. 3. Tithes are things collateral to the land, and not 
iffuing out of the land, and therefore, according to 42 E. 3. 13. & 
-^?ru 30 /i.8. Dx» theparfon (ball have tithes of land contrary to Us 
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%imk f^ffment oir leafe ; and in 7 E. 6. Dy. m an aflife Tor a por* xoiy. 
tbon of tithes, it appears that it as not neceffary to name the terrc- ^ 

lenant. But, if tithes were to be paid of houfes, then they wouM 
ifliie oiit of boufes, which is contrary to the rules of law* 4. It 
1ms beeii often adjudged that hoiifes are difcharged from the pay- 
nent of tithes by the comnlon law without a fpecial cuftom ; and for 
dun reafonvih 39 & 4oJ?//z. in the common pleas, between Dail/oH 
and Rmur^ it wis adjudged that tithes were not due of houfes, and 
vkh that accord Ihe i-efolution in Dr. Graht*s cafe^ and the cafe of 8opn 159; 
Jj^^LejfiiU^ in the X2th oi James in the conjmon pleas. 2. Not- Suprmt63. 
withftanding tithes were neither paid nor due for boufes in Ldndortf 
]Mt from the beginning 'the minifters oi London had i competent pro- 
Vifion madc'for tbeib by jglebc which was given to them, oblations^ 
dbventions, and other cafual duties^ which arofe upon marriages^ 
dviftenings, burials, and fuch other things, as. it appe^ by 30 B. ' 
3« ^ 38 £• 3. 13. ; and by the tecords in London it appears that 
the oflerings for houfes in London were paid in this manner : for 
fae who paid 20 s. rent, on every Sundaj or every apoflle^s day, the 
vigil of which was a fail, paid a halfpenny ; or^ if he paid bat 10 s. 
ifnt, lie was to pay iirriy a farthing ; which amounted at the mod 
but to 2 s. 6 d. in the pound ; atid fometimes indeed it was lefs, 
9S» when one of the apoftles* days fell upon a Sunday^ for then there 
Iras only one halfpenny or farthing paid for both. And this manner 
Df payment rather decreafing, it was eflaUKhed by a conftitutios of 
tbfgir Niger bifhop of Lbndon \ and it To continued without any al- 
leration 'till the 13 ^. 2. wheil Thomas Arundel dxchh'xihof olCan* 
titbury made an explanation of the conflitution, and obtruded upon 
the citizens of London twenty-two days more than were ufual, which 
raifed the fum to 3 s. 6 d. in thie pound. And this explanation 
was confirmed by pope Innocent in 5 f/. 4. and afterwards by pope 
Nicholas in 30 H. 6. But there was a conftant ftruggle on the 
part of the citizens againft thi^ explanation, and the records of 
Guildhall in 32 H. 6. fiate this order of explanation to be defiruC" 
forijiis rather than d^clatatorius^ and to be obtained furr:ptiv} et 
niru/ftive without fummoning the citizens, and without any aflent 
to it on their part ; and thereupon there was after that time a per- 
petual agitation between the minifters and citizens of London in the 
eoort of Rome and in the ecclcfiaftical courts about the payment of 
thofe offerings, until at kngth it was fettled \)y the decree made in 
27 //. 8. when it was efiablilhed according to the purport of the 
iecree. And upon the feveral p^rts of this decree arife the two 
vol; XX. Y qupftions 
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1617. quefliqns which have been made and argued on the other Gde : fhe 
■ ■ I „ firft of which is, whether, as the 25 I. were rcfcrved by way of 
fine and income payable during ihe term at the fame daya and fealb 
as the rent of 5 1. is payable, wheilier tithes (hall be paid according 
to the rate of 5 1. only, or according to the rate of 30 K and if the 
2$ I. (hall be faid to be a rent ? 2. Whether the refervation of this 
25 1. per ann. by way of fine and income (hall be faid to be a frmi 
to evade the ftatute ? as to the firft queftion, I fay that this 25 L 
which is referved by way of fine and income cannot be faid to te 
any rent of the houfes ; for according to Littleton there are onlf 
three rents, namely, a rent-fervice, a rent-charge, and a rent-feck; 
and this fine and income cannot be faid to be any of tbofe that 
rents, whence it follows that it is not a rent, et argumentum a Soh 
Jione fortijjimum. 2. This fine and income has none of tlie quaiitiei 
and properties of a rent ; for i. There is no diftrefs incident to it: 
2* Upon an evidlion of the houfe there will be no difcharge of thb 
fine. 3. There will not be any apportionment of this fine upoo aa 
evidion or grant of part of the houfe. 4. Upon an entry or foot 
ment over cf the houfe there will not be any extinguilhinent or fnf* 
penfion of the fine. 5. This fine or income^4l not incident to the 
reverfion, nor will it pafs with it. 6. It (hall not be faid to be a 
rent either in refpeft of the le(ror, or in refpeft of the leffee : for, 
in refpefl of the leffor, it is a chofg in action which cannot be grantal 
over, and which will go to the executor, and will not defceod Do 
the heir ; and in rcfpc£l of the le{ree, it will not bind as a rent will 
do ; and for that reafon, in the book of 45 ^. 3^ 1 1. if a lca(e be 
made to baron and feme with fuch a refervation of a fine as in the 
cafe at bar, it will not bind the feme, notwiihflanding that (be 
agreed to the leafe, as another rent would do; and 10 Eliz. Dj. 
275. in the lord Darcyh qafe, it was refolved, that where fuch a re- 
fervation was made as in the cafe at bar, the king (hould not have 
the rent, nor could relief be given upon the ground of fraud. 

As to what has been objefied, that the fine in the cafe at br 
fliall be faid to be a rent for five reafons, ift. from the etymology; 
2. from the common appellation ; 3. the judgement of the commoa 
law ; 4. the judgement of the ecclefiaftical law which is to be re- 
garded in a cafe of tithes ; 5. from the intention of the decree ; I 
anfwer, that as to the etymology, which n a reddendo wl redanii 
in which omnis fruHus is comprehended, that it is not fufficient to 
draw it within the general word of a rent ; but it muft be a rent 
of houfesj accoidiiig to the wo;d8 of the decree and iV/]^/r's cpn- 
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Ilitutioni) which call It fenjio domis^ and Undwood^ who calls it penfto 
fast frovenit ex damo : and this fine and income cannot be faid to be a 
rent of a hoiife^ nor to be recoverable from it, becaufe this fine 
charges only the perfon, whereas a rent of a houfe charges the 
houfe, and the perfon is only charged in refpe£l of the houfe j artdi 
Aeioeforet not withftanding the houfe be burnt and confumed, or the 
leale thereof utterly avoided, yet (hall the leiTee pay this fine, for 
kis perfon is bound in refpe£l of the collateral covenant, and the rent 
neither ifliies, nor is it rendered, out of the houfe. Then m to the 
sd. point, viz. common ajppellation, this is not a rent even in that 
lenfe : for the Londomrs take notice of this as a fine and incomet 
and call it fo, and not a rent : but, admitting that this fine were a 
leot in common appellation, that is no argument to make it a rent 
withiit the interpretation of a ftatute^ which requires a legal inter- 
pretation, and not a vulgar appellation, according to the cafe of 13 
& 14 EUz, Dy. 296 b* where it .is adjudged, that a bafiard (hall 
not be a child advanced within the fiatute of 32 H. 8. r* i. and ytt 
according to 39 £. 3. he is a fon in common appellation, for he ii 
films naiurst. And if a parfon or other ecclcfiaftical perfon cove- 
nant that another (hill enjoy his land for fo niany ytkti \ notwith* 
flanding this is a leafe in common appellation, yet it is not a lea(e 
within the (latute of 13 EUz. c. 13. fo as tote avoided ; for the 
flatute of 14 EUz. was made on purpofe to avoid fuch fort of cove- 
nants. Befides, the ftatute of 37 //. 8. being penned by grave and 
learned men who are named in the fiatute and decree, it is not re* 
quifite that an interpretation be made according to vulgar appellal« 
tion, they being fufficiently conufant what phrafes to ufe. But, ad« 
niitting that an interpretation were allowable of a rent according 
to common ajjpellatlon, yet this fine is not a rent within the compafs 
wi the decree, becaufe this manner of refervation by way of fine and 
income was not in ufe before the making of the decree and fta- 
tute of 27 //. 8. and not being a rent in common appellation at 
that time, it cannot be drawn within the ftatute at this day not- 
withftanding that it be now a rent in common appellation : and 
Carter's cafe, in 25 EUz, does not make againft this, becaufe that 
ftatute was made on purpofe to be applied to a vulgar appellation. 
As CO the 3d caufe, viz. the judgement of the common law, not- 
withftanding that the leffor in his refervation of it calls it a rent 
where it is reieryed out of a mill, out of an advowfon, or out d£ 
Ipods, yet^ in judgement of law it is only an annual payment, and 
Eiot a roat, and fo the judgement of law is that it is not a rent, at 
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x6i7« ^^ ''^^ ^y 1 ^* ^' 9 ^' ^« whatfoever the rdknration of tbe 
- - party may be. It is to be obferved too that ii H. 4.. 8c F. N, B. 

call it annuus redditus^ and not by the name of quatuor Utm- 
(as reddttuSf which is that by which a rent h demanded, as we fet 
by the books before cited ; and therefore the books which are prt>* 
duced to prove an annuity to be a rent in judgement of law, ftrongiy 
prove the contrary. For i • a rent is not demanded by the name of 
annui redditus^ but of quatuor Ubratarum redditus : 2. The wafianl 
of attorney* in a writ of annuity is in a plea of debt ; w bc i eas in i 
precipe for rent it is in a plea ofland^ according to 1 1 H.i^. which 
fiiews that annuus redditus and a rent are different. 3. It i» not 
fufficient to prove it a rent in judgement of law, without proving it 
to be a rent out of a houfe ; and of that nature this fine and incomeii 
not; becaufe it is a chofe in action which charges the pcrfon, Kke an 
annuity, and is not grantable over ; and if an annuity be granted to 
pay out of a perfon's coffers^ the grantee muft refort to the per fon of 
. the grantor to charge h!ro in a writ of annuity, and cannotgo to ds 
coffers to take the annuity out of them. As to che 4th point, vne. 
the judgement of the ecclefiaftical law, it is not noaterial intbecaft 
at bar what that may be ; for a conftruQion ii not to be made in 
this cafe of canons, of the church or any other part of ecclefiafikd 
law, where their expolition and judgement are to be received, aol 
icredit is to be given to them ; but an expoHtion is to be noadeof aa 
aA of parliament, which is part of the temporal law ; and fudi fk* 
pofition muil be according to the temporal law, notwitfafian&i( 
that it concern ecclefiaftical things. And for this reafon it appeafi 
by 7 ERz. Dy. 237. 8 Eliz. Dy. 255. i^Rep. Holland's cafe, that die 
ftitute of 21 //• 8. is expounded to make an avoidance without any 
l^laratory fentence, according to the common bw, nottrhhfianj^ 
ing it concerns an ecclefiaftical perfon. The fame expofition is alfb 
inade of the flatute of 13 Eliz. c. 12. for not reading the articles,ss 
we may fee by 23 Elix. Dy. 377. & 30 ETtz. Morris and Balmf% 
cafe, and yet it concerns both an ecclefiaftical thing, and an ecck- 
fiaflical perfon. It is to be obferved too, that the aA of pafliameat 
makes the lord mayor of London and the lord chancelbur of Engbad 
the expofitors of this fiatute, for which reafon an expofition is to 
be made according to the common law, and not according €0' the 
judgement of the ecclefiaftical law ; and prohibitions have been often 
granted where a libel has been exhibited in the ecclefiaflical coiiK 
for the tithes of rent of houfes in London^ as was done in the cafe 
Qf Prici and Watts^ 34 EKz. B. R. 8lM. $ T*- in the orfe «f 
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Scudamore and BeU^ in C B. and in the cife of Dr. Prwjk^ Tr. 15 t6i7« 
Ja, which (hews, that the judges of the eccleCaflical law are not 
judges in this cafe, but that judgement is to be given according to 
the rllle of the common law. Here are no Laiin words for the 
grammarians, nor civil law terms for the civilians to give their ex* 
pofition of: but here is a plain EngUJb ftatute, of which a conftruc- 
f ion is to be made according to the rules of the common law. And 
it hath been often aldjudged upon the flatute of 31 .£. 3. r. 1 1. which 
warrants the granting of adminiftratioo of the goods of an loteAatet 
that a kafe for years is bona i^ithin that ftatute : and in 7 H. 4. 6. 
it is ruled upon the ftatute of 4 £. 3. c. 7. which gives trefpafs it 
honU afportatts in vita teflatorisj that executors may have an tjic^ 
tioni firmdt upon an ejectment in the life of the teftator ; and fo they 
may have a ravifhment of ward according to x i //. 4. 55. As to 
the fifth point, vit. the intent of the decree, I infift, that this fine 
and income of 25 1. ptr arm. is not a rent within the intent of tije 
decree. For when an aA of parliament fpeaks of a rent, it m^ 
be intended to be fuch a rent as is properly a rent ; as, where u 
afi of parliament makes mention of efcuage, it is to be underftoqd 
of that which is pioperly efcuage, which is efcuage uncertaii;. 
Betides, every rent is not within the compafs of ihe decree; a|id 
therefore if the rent bp not of a certain value, as» if the rent re« 
lerved be a (pur or a horfe, lie. without the addition of any value* 
it is not a rent within the ftatute, not being of any certain valup. 
So, it muft be a yearly rent ; for which rtafon if it be a rent of th^t 
kind upon which an a^on of debt does not lie till the laft day, fa 
in Walker\ cafe, 3 Rtp. aa. & F. N* B> 130 //. and in the cafe at bars 
jt is not a rent within the intent of the decree* It appears by ^n 
examination of ^tbe feveral branches of the decree, that the rent 
which the decree has in contemplatloo, is fuch a rent as is properly 
a rent, .and arifes upon a refervation, and iffues out of the hptffe^ : 
for the firft of thofe claufes is, ufhen any Uajt^ (sfr. fiM hi maJk 
•fanj bouji rejtroing Ufs rent than hath betn paid^ iic. tfie fecond is* 
inhere any ferfin JbdU demife any dye-houfe or hreuhbeufe^ or the liie^ 
rejerving a rent, isfc. : the third claufe is concerning the paymqit 
of tithes according to the rates of thofe feveral rents referved ; fo 
that if the^e be not a rent referved and iflUing out of the houles, 
(and the fine and income in the cafe at bar is not fuch), then it is not 
within the intention of this decree. But farther, the decree has a 
^laufe for an abatement of the rent in cafe where the boufe is burnt;, 
•od this income is not within that claufei bocwtb it IbsU be paid 
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1617. notwithfianding any Tuch cafualty, and there is no need of any new 
'——■*• refervation. And by a claufe in the decree, allignees arc charge^le 
according to a proportion with the rent, and there cannot be any 
apportionment of this fine and income, and therefore it b not 
ivithin the intention of the decree. Nor is it the intention of dus 
icciec to take up the rack rent, for that is contrary to the ioteot 
of all the other aSs, as 31 //. 8. c. 12. 37 H. 8. c. 12. i E. 6. r. 
13J&//Z. r. io» which only aim at the refervation of the ancient 
rent ; and if the makers of the decree had aimed at the value of the 
lioufes, they might have faid a rate to be paid according; to the v^oe 
of the houfes, and not according to the refervation of the rent. And 
if tithes (hould be paid for this fine and income, there might be a 
payment beyond the value of the houfe ; for the leflfee is bound to 
pay this income whatever may become of the houfe ; and ther^ 
'fore it is poflible, that the houfe might be forfeited, or there might 
be an evifiion, or a new leafe might be granted of it ; and tba 
tithes would be paid for it according to this income, an,d alio ac- 
; cordinjg to the proportion of rent newly re(erved, which is cootraiy 
to the intention. It never could be the intention of the decree Co 
opprefs young tradefmen, and if the law QiouTd incline to this ti^» 
pofition, that tithes fliould be paid according to the proportion of 
this income, they would be opprefled ; for either they inuft pa^ 
' jgr^at fums immediately, which they are not able to do ; or beyond 
their fines and mcomes which they pay annually, they muft pay an 
eighth part more for tithes, which would be exceedingly mifchio* 
vous. Befides, it would be very inconvenient to force men to kalis 
their houfes at a rack rent, as fuppofe they fliould be tenants in tail, 
Vc. for after they have once raifed the rent, they cannot lower it 
when they will. And as to the objeQion, that this confirufibn 
to pay tithes according to the proportion of income is pro i§n9 <r- 
ikfiitj and therefore is to be extended as far as it can be, I anfwer, 
IB the firft place, that it is obfervable, that this decree is made in 
calargement and amplification of what was paid to the minifteis 
before, and not by way of diminution ; for whereas only 2 s. 6d« 
was due before the decre);, now by the decree it is at the rate of 
' as.' 9d. m the pound. 2. This rate of 2s. gd. in the pound 
being more than is allowable either jure divim^ hy the common 
law, or by cufiom, (for thofe laws allow only a tenth part, 
whereas this is an eighth part), it is not reafonable to extend it fir- 
ther than the words import. 3. There being an impofition of 
the payment of tithes upon feveral things, as dye-boufes, brew- 
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lioures, flables, gardens, C5fr. upon which there was not any impo* i^f 7^' 
fition before,, it was conGRent with reafon only to give an allow- . 

ance of payment of tithes according to the rate of what is properly 
a rent, and not according to the rate of the fine or income ; and the 
more efpecialiy fo, becaufe the ancient conftitution was that tithes 
ibould be paid at the rate prout domus localantur^ and not prout lo^ 
CAfi f^erunt. 4. The decree impofes fine and imprifonment 
upon thofe who do not pay their tithes, and therefore it is to be 
JtriHijuris^ as we fee by Dr, Bonham*$ cafe in 8 Rip* 
. As to the fecond queftion, which is, whether this referva- 
tion of 25 K per arm. by way of fine and income, be a fraud or not, 
I fay, ill. that it cannot be a fraud upon the rules of the common 
hw, becaufe the perfon againft whom the fraud is fuppofed to be 
committed had no intereft at all in the 25 1. per ann. , in the refer- 
Yation of which the fraud is fuppofed to confifi. For there was 
only 25 1, per ann. anciently referved, and he who (hall have re- 
medy againft fraud at common law, muft have a prece<dent intereft 
according to the cafes of 22 JJf. pi. 72. 43 E. 3. 2. 48 E. 3. I2. 
8 E. 2. AJJifi 396. 3 Rip. 83. Upton and Bafelfs cafe ; in all 
which cafes there was a precedent intereft in the perfon fuppofed 
to be defrauded ; and for that reafon he had remedy at the commoa 
law. But, if there were no fuch precedent intereft, then there was 
not any remedy given ; as, where a villein alienated his goods by 
fraud, the lord had no remedy for them, becaufe his intereft com* 
menced only upon the claim or the feifure. And upon 17 £. 3. 54* 
^nd 3 E, 3. CoUuJion 29. where the tenant alienated by collufion, 
tb6 lord had no remedy before the ftatute of Marlbridgi \ becaufe 
he had no intereft^ precedent to the alienation. And before the 
ilatute of 3 Ja, c. 5. if a recufant had purchafed lands in the name 
of another perfon, the king had no remedy for thofe lands, becaufe 
he had no precedent intereft. So, in Myghth cafe, in 8 Rep, where 
the father and fun are joint, purchalers of lands holden in capite^ 
there is no remedy for the king. And I conceive that this refer- 
vation is not a fraud, nor material ; inafmuch as the fraud, if it be 
a fraud, refts in non-feafance, viz, in the non-refervatioo of rent 
out of the houfe; and the common Uw extends only to a frai|^ 
which confifts of a misfeafance, and not to one which confifts of a 
non-fcafance; and therefore where a ufurpation was had upon an 
infant or feme-covert by fraud, there was no remedy before the fta- 
lute of If^ifl. 2. c. 5. it being a fraud that confifts of non-feafance. 
And the refervatioo of 25 1. per ann. by way of fine and income, caa- 

Y 4 not 
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iiii7r not be worfe than it would be if there were no foch lefervatiop \ 
. and if only the 5 I. p^r arm, had been rcfervcd, without referviog 
the income^ it had been well enough, becaufe the ancient rem wu 
;referv^, and the law requires no more. { conceive that tUs can 
be no fraud upon the decree itfelf ; for the decree only extendi tq 
qifis&^here either no rent is referv^, or there 19 lefs than the an- 
Xt^tlttnt referved ; and there is no provifion to compel tKe lefcr* 
nation of a greater rent. a. The fraud and covin mentiofied in 
the fiatute goes to the payment, and not fo the refervation; and 
here being a payment of tithes according to the rent of 5 1. f«^ 
Mnn. which was the ancient rent, the fiatute will not extend to it 
3. Upon the ^ecres itfelf, if Burrell had not made aqy leferfi* 
tion of rent at all, he would have paid only after the rate of 5l./0^ 
ann, ; he (hall not therefore be now in a worfe plight than if be 
bad not referved any rent at all : which being fo, it is a very taoag 
argument that tithes jhoiild be paid only after the rate of 5 1, /ir 
ann. and not according to the rate of the income, and the rpferva* 
tion of the income (hould not be (aid to be fraudulent^ and to bt 
indde by fraud in order to evade the flattite. As to what hasten 
objeded of the conveniency of having tithes paid according to the 
proportion of the income, I admit that the rule of juftice is thendt 
pf conveniency, and that what is juft is convenient ; and if the ^ 
be as I have argued it is, then, upon the rule of jufiice, tithes oogbt 
hot to b^ paid after the rate of 30 1. per ann. biit only at the nH 
of 5 1, per ann. : and the fiatute of 37 H, 8. r. 12. is a$ well a le^ 
firidion upon the parfons that they (hall not demand more thaii 
9 s. 9 d. in the pound, as it is an obligation upon the citizens tbit 
they (hall pay according to that proportion. And as to the argo* 
ment which has been drawn from the divine right, that can be 0^ 
no avail in the cafe at bar, becaufe the 2 s. 9 d. in the pound, be* 
ing more than the' tenth part, is more than can be demanded by the 
law of God. And as to the argument which has been drawn 4 
conjenju civitatum et faptmtum^ neither of thofe will warrant tbe 
opinion of the payment of tithes according tp the rate of the fine 
and income, but the contrary. And as to the argument which 
bas been drawn a convenientia rei^ if we are to be determined bf 
this, it could never be the mtent to require a payment of a gteatet 
proportion thap according to the ancient rent ; for it would be 
inconvenient, ifi. to compel men to les^fe their houfes fit rack 
rents : adiy. it would be a great impo(ition upon thofe begmnei^ 
who are unable to give fines in fecunm numratis : 3d^« it wonU 
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be a dircoifngement to laying out any money upon their houres, 1617. 
lince their charge would be ratfed according to the money laid otit: ^ <y 

4tbly. it would be the di&uitence of a fettled opiDton, which hath 
been holden time whereof the memory of man runneth not to the 
pmirary : 5thly. the Lohdsn benefices trould be grealer than many 
InQiopricks in England. And in Af. 5 Ja. in C. B. where Siuda- t Inft* <j|t 
^ore and Eirt were plaintiffi in prohibition againft BiH parTon of 
^ueenhitht, it wat nfolved, that there could be do fnit in ttK 
fcciefiaftical court Ibr tithet of boufei in Lmtdm, becaure the fla* 
fute had appointed other perfoni to be judgct in that cafe. adiy. 
It was agreed, that no tithe* couM he demanded of tboTe houftt 
which were built fubfcqucnt to the mafcing of the decree, becaufe 
the ftatute extendi only to thole bonfei which paid titbei before. 
3dly. It wu refolved, that a greater proportion could not ba de> 
pnnded of boufei in Lnuhn than according to the ancient nfetvar 
tion, and that no nfptH waa to be ha4 to fine and ineome (a). 

Jt wai agnied by ttie lord ch'ancellour and the other aStflanti, ift. 
That the 25 1, per am. refervcd by way of fine and income, wac 
not a rent. odly. It was ordsred, that the reoonb which had becB 
cited, (hould be produced. For if the rale paid of ancient time 
va only is. 6 d. and fo the decree went in amplification of the 
pncient proportion, then it wa* of fome moment, Niger"! conAitu- 
tion being ex fiaiguS emfuetudint et tempan frtifiriptihili. 3dly. 
The record in the 32 H. 6. e. was a record made by the citizen 
^lemfelves, and therefore not of fb great authority. 



(a) In ll>e ciTe oT Mf..,«™;? and T*yhr, B. Jt. Wl. j J^. Nty t jo. it vu haldiD is 
~ c in ih: fplrituil court, Tor tiihci nf rent in LmJoH, lint Irf }J H.t, 
p. Ebc fu)i u-ught 19 be btfon ihenujor otLmdn, bjr CD[Dpl>int in trriling, In lututc 
lirlng >\1 the litk. And if tlie diic b« i> the f]>irini:it coiut, 
afS^JL. mj £1101 a iitohitition, though it hxth not pover lo mediile with 
lit > refemtion hy t leflec for life, wha Infcl 
lad him in the rtvatioa lu paj tiihe i iceonfoif U 
it ftr half ■ Jt*tt vd aftenrvdi for inothu balf yeit, ii a 
ha decree. And note, » the (ame tii lift let, il 
tM bcAre tbt dsmaad oF the thhn. 
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Tr. i6Ja. A.D. 1618. B. R. 

fFard v. Briiton. [MSS. Calthocpe.] 

2*H*^"** TN an action of trover and-converfioa for two Iainbs» brought by 
c. la. doe« fFard againft Britttn^ dndnot guilty pleaded* a fpecial verdid 

^^^^ ^ was found ; upon which the cafe appeared to be as follows. . 
foQXk^td be- The prior of Daventre being feifed of the redory of N&riM in the 
•f R. ft. an^ county of Northampton^ appropriated in pr&prios ufus^ and there bdng 
^tenttothe ^^'^ ^ vicarage endowed Mrith the altarage and fmall tithes* an or- 
ri^ ? Ii^ai ^"^^^^ ^^^ mzAt in 30 H. 6. by pope Nicholas^ (which purported 
vicarage, io its recital to be made at the petition of the king), that tbenoe* 
nez it to tht forth the parifh church of Norton ihould not be governed by a per- 
S^ltht^' petual vicar, but the cure (hould be ferved by the monks of the 
fianding priory, or by a fecular prieft ad nutum prior is^ nom obftantihue&^ 
Cro.ja.515! fuibusflatutis fprovifioniius, it ordi^ationitus in contrarium^ it licmUii 
z Ro. Rep. giJi^ru^ quorumcunqui nwi nquifitS. The prior of Daviuirif by vir* 
Palm. 113. tue of this ordinance, ferved the cure by his monks, or by fecular 
^' ' * priefts, who were removeable at his pleafure, and received the 
profits of the vicarage until the paflbg of the a£l of 27 H^ 8, when 
the priory was diflblved, and with all its pofTeflions granted to Jsb 
bifhop oi Lincoln^ and Thomas Audley lord cbancellour of Englamk^ 
the ufe of the mafter antl fellows of Chnyi college in Oxford. The 
lord Cromwell being vicar- general in eccefiaftical caufcs, united ths> 
church and chapel of Norton to Chri/l Church college, but without 
making mention of the vicarage, ita quod the college (hould have 
all the profits, iffc. The king confirmed the union, ita quod the 
church fhould enjoy the church and chapel. The college ferved 
the ctire by their priefts and curates, allowing them a penfion ; and 
afterwards in 37 H. 8. the college furrendered the re6)ory and 
vicarage to the king, in whofe hands they remained until 12 Jo* 
when he granted both to ff^ard^ who took the tithes and all the 
profits, and only allowed a penGon to one who ferved the cure. 
Some time after, Britton obtained a prefentation from t.h^ king, and 
was admitted, inftltuted, and induced to the vicarage, and being 
fo induced took the two Iambs, as being parcel of the tithes where- 
with the vicarage was endowed j upon which fVdrd^ the patentee^ 
brought this a£lion. 

BenediSl Langden of the Middle Temple argued for the plaintiff.— 
I conceive, ifl. that by the iuilrument made by pope Nicholas A. D. 
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145 T, there was a dilTolution of the vicarage, fo that there was no -tdiS. 
longer any vicarage at all, but only a parfonage as it was at firft ■' 
before any vicarage was endowed, cdly. 1 conceive that the 
plaintiff has good right to the tithes by virtue of the infirument of 
diflblution, notwithftanding there may be foroe defe£ls in it. As to 
the I ft. point, the vicarage being a fpiritual thing, and the endow- 
ment of it a fpiritual a£l, the pope had power to diflblve it. For 
notwithftanding he had no right to interfere in temporal things, yet 
he had full power in fpiritual a€ls, as we fee by 14 //• 6, 16. where 
he difpenfed with a monk in his profeffion ; 29 £. 3. 7. where 
an appropriation was made by him ^ and 10 E, 4. 30. where it is 
faid, quod papa omnia poteft. As to what may be objected, that the 
lung's aflent is requifite to this diflblution, becaufe he may have an 
intereft in the vicarage by lapfe, which he will lofe upon the diflblu- 
tion ; I anfwer, firft, that the king's aflent is not requifite* For by 
40 E, 3. 28. and 31 //. 6. 14. it appears, that a vicarage endowed 
inay be diflblved, and refiored to the parfonage by reafon of the 
poverty of the parfonage ; and as the king's aflent is not requifite 
for the endowment of it, fo it is not required for Its diflblution, for 
eodem modo quo quid conjlituttur^ eodem modo diffohitur; and by the 
fame reafon that the aflent of the king flioukl be requifite, the 
aflent of the biOiop fliould be requifite, for the bifliop is in a nearer 
poflibility of lapfe than the king. ddly. But there is the king's 
aflent in this cafe ; for it appears by the pope's ordinance, that it 
was made at the potition of the king^ which demonftrates his aflent^ 
according to the warden and commonalty of Sadler* s cafe^ 4 Rep. 55. 
where it is holden, that a licence to marry a nief imports an en« 
franchifement. 3dly» Admitting the king's aflent to be requifite, 
as it is in cafe of ah appropriation according to 17 £. 3. 39. yet, 
if it were done without his aflent, it would be well enough, accord- 
ing to the rule laid down in 5 Rep. 39. where it is faid^ quod fieri 
non deluitf fed faff um valet. 4thly, The king's licence ihall be 
here intended ; for according to Priddle and Napier's cafe, in 1 1 Rep. 
it Oiall be intended that fpiritual corporations have obtained what is 
available for them in law. And as to the obje£lion that may be 
made, that this ordinance of the pope is again ft the fiatute of 4 H. 4. 
r. I2« which ena&, that in every church appropriated a fecular 
ferfon be orddimd perpetual vicar^ canonicallj inflituted and induSfed 
in the fame ; I fay, that the ftatute of 4 H. 4. being only an afSr-* 
mative law, will not take away the power of the common law 
according to 33 H. 8, Dy. 50. which permits a reftitution of the 

vicarage 



339 CASES. 

i$i8» Vicarage to the parfonage when the parfona^ is impOsreriflifid ; an^ 

■- ' fo is 31 //. 6. 14. And this vicarage having, been enjoyed 160 

years after the execution of that inftniment, without any piefien* 

tation being made to it, there (hall not be now any prefentation to 

it, any more than an aflion will be allowed to be brought upon the 

ilatute of Mtrton^ where it never has been brought. As to tb^ 

fecond point, I fay, that all the tithes belong dejure to the parf(^- 

age of Norton^ and therefore as upon the death of all the monks thp 

land will revert to the firft founder, according to 21 if. 7. 4. and 

upon the death of the tenant in dower the land will revert to the 

heir without any exprefs grant ; fo upon the death of the vicary 

and continuance of the parfonage and vicarage tog^ber in one and tb 

fame hands, the tithes wherewith the vicarage w^s endowed wiB 

revert to the parfon. And as to the objeflion that may be mad^ 

that this (hall not be permitted,, becaufe it is mortmain^ I anfwA 

ihat the vicarage, being a fpiritual thjng, is not withia the flatn|e 

of mortmain, any more than tithes, obventions, oblations, fSe. m% 

according to 21 E. 3. 5. idly. Admitting that the pope's infini* 

ment were infufficient to effed a diflblution of the vicarage, yet the 

prior oiDaventre having the tithes of the vicarage ^^^o^f at the lime 

of the diflblution, and in reputation, that is fufficient to^ve thoib 

tithes to the king according to the cafe of 9 & 10 Elizm Dy. 264* 

where a vicarage in reputation was given to the king by^. I £. 6* 

c. 14. ; the 22 EUz. Dy. 368. where a chantry in reputation was 

given to the king ; and 1 1 Rep. Priddle and Na^ijr^s caji^ where i 

reputative appropriation was given to the king ; and it being in 

the king, the flatute will fupply all defeds, and make that goodf 

which was good only in reputation before, according to the ciie 

of BedU and Beard {a)^ in 4 Ja. where it wa3 adjudged» that t)M 

fiatme 



(a) The cafe of Sedit and Beard was thus : In 31 £. i. the khig being fcifed of tU 
manor of KiwiMfn^ to which the advowfon of the church of KimMtm^ta appendanti 
by his ktters patent granted the manor with, the appurtenances to timmfkr^ tit Stkn 
carl of Hereford in tail general. Humphrey dt Bohun^ the iflue in tailf by hia deed i&^d 
E. 5. granted the advowlbn, the church being then full of an incumbent, to the priot^f 
St^mley and his fucceflbrs ; who at the next aroidance held it in frofrit uJmi ; and upon 
this appropriation made^ tomurrtrntikui tit fw^r jtert requirumturf the prior* and lusihc* 
ceflbrs held the church appropriate until the diflbhition of the moiafteiy io 17 H. 8. Xht 
manor defccnded to Edward duke of Bvrkinghetwif as iifue to the £iid eftate-tailj attd the 
tcverfion defcendcdto king Henry 8. The duke in 13 K. 8. was attainted of high ticafiaa: 
in 14 H, 8. the king granted the manor, ftTr. with all adfowfons appendMit^ Vr» n 
Mitkardmf^Uui^i!btt\ktmm^^W^:i\'^\^U*h i(««taw6M»Atftki 
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ftatate oF 31 H. 8. cures the defeft artfing from the patron who J6t8, 
affeated to the appropriation b6ing only tenant in tail ; and 30 ■ 

Bliz. Grjmes and Smith's cafe, where- an appropriation withoat^ny Supra 15?. 
evidence of endowment of a, vicar according to 4 //. 4. was (aved 
by the ftatnte. 

fflnc$ll of the Middle Temfk argued for the defendant.— i ft. 
The tithes of lambs are within the compafs of the endowment, and 
within the word altiragium ; for fp the civilians agree; and in a 
dfe between Tumor and' Andnws^^ Elin. it was refolved that the 
«(rord alteragium extends to the tithe of woo) and lamb» and to all 
iBPCberfihati tithes and offerings; and M. 13 7ia.^ between j8r/V/M 
tuACartiuright it was decreed accordingly in the exchequer, (which 
decree was produced and read in court). 2. It fliail be intendedt 
Ibat until 30 H. 6. the vicarage was prefentative, notwithftan<U 
ing that it be not found who prefented to it, for the endowment 
of a vicarage is a ftrong implication that it is prefentative, and 
^tfaout more the parfon himfetf (hall be iaid to be patron, an^ 
ihaJl prefent to it ; becaufe it is derived out of bis parfonage, and 



Ctid duke iliMiId forfeit all maoony &fr. advowfoos, &c. which he had, CsTc. in 4 K. 8. : 
.in 37 H. 8. the king granted and fold for money the re&ory of KimMton, as itnpro<i« 
priatCi in lee; which by mefne coovtyancet came to the plaintiff for 1,200 1. In 37 Ei/x, 
Jftardf the defendant, obtained a prefentation from the queen by lapfcy pretending that 
tke church was not lawfully impropriate to the prior of Stone/ej ; ift. becaufe Humfkrey^ 
vko granted it to the prior, had nothing in it ; for that it did not pafs to hit anceftoc by 
tbefe words << mantrium cum perti/ten/ihm : " or ad. becaufe he had no more than an eftate 
In tail, and then by his death Ms grant wai void. But it was rrfdlved by the lord E/Ief' 
iMMV lord chanccUoor, with the principal judges, and upon confidaration of precedents^ 
tiMt the plaintiff Ihoold enjoy the redoi^y. For although that by any thing that can now 
be fliewB, the impropriation is defe^ive, (for by nothing tliat now appears, the iffue ia 
tail had any thing m the advowfon at the tine of his grant to the prior), for that the ad- 
¥9«Kbn did not -pafs by thofe words, *' am fertlMefttihus;" yet it (hall be now intended 
in refped of the ancient and continual poffeflion, that there was a lawful grant by the 
king to the (aid Humfihrey, the grantor in fee, fo that he might lawfully grant it to the 
priory. Omnia frafumuntur folemnitir ej/e ada ; all (hall be prefumed to be done which 
Blight make the ancient impropriation good : for timpus efl tdax rirtan^ and records and 
letters patent, and other, writings, either conl\iroe, or are loft or embezzled : and God 
Ibrbid, that ancient grants and z€t% (hould be drawn in quelHon, although they cannot be 
fliewn, which at firft were neceffary to the perfeAion of the thing. And if the iropro« 
"pmafion had been dtawn in qae(lion in the lifetime of any of the parties to it, they mi^ 
luive (liewn the truth of the matter : but, after the death of the parties, and after fo maby 
iUoceffion of ages, in all of which the church was efteemed and allowed to be rightfully 
impropriate, if any objedion or exception (hbuld now prevail ; the^-aacient and long 
'poflilfion of the owners of the redory would hurt them. For if thote'bbjedlions or ex- 
"Ceptions had been made in the livea of t)ic patties, without any qaedlon'they had been 
anfwered, otherwtfe in fo maay (iicceffiont of ages it wouid have V^n impeached ;or 
inpugned. x&C»«4^. ' 

• cannot 
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i6i8. cfewment of the vicarage by the ordinaiy. -The 40 £• 3. ij^ 
9 > i which dilcufles the qtieftion, is of opinion that an endowment of 

' a vicarage by the ordinary with the a0imt of the parfon, without 
the aflent of the king or patron, is good ; for the patron is not at 
any lofs, and the endowment is only a meddling with tbeijpiri- 
lualty. And the vicar, who is a perpetual vicar upon fucb indow* 
ment, has fuch a freehold in him that he may maioiain aft afifa 
or other a£lion againft the parfon, thou^ a temporary viotr can« 
not do fo, becaufe he has not the freehold in him according to 
8 ^jp.fh 36. which agrees in the diverfity, and 12 E. 3. 956. In 
the next place, there being an endowment of the vicarage by die 
ordinary alone, it muft bind until it is avoided, admitting that it 
were not rightfully made : for it is a judicial a6l, and will bind 
until it be undone, according to the rvXt^fitri, non iehii^ feifaOm 
valet. And with this agrees ft2 £• 4. 04. which faith, tint diif 
being a judgement fpecial credit is to be given to it ; and it is tfaeie 
put, that the vicar's freehold is fubjed to the charge of the ordi* 
I naiy. And Mcwbrny^ 40 E, 3. faith, that though the land whcie* 
. with the vicar is endowed out of the parfonage fliall, upon the dif- 
folution of the vicarage, revert to the ordinary ; yet land given to a 
vicar and his fucceffors by another perfon, (hall not do fo. 20 E. 3^ 
Armuitlis yi. where the parfon had only an annuitjr of 5L. 
allowed to him^ and the vicar was endowed by the ordinary, widb 
the aflent of the parfon, with glebe, dthes, and offerings, it was sd« 
mitted to be well enough. So by 16 £. 3. AmuitUs 04, aa^ 
i^ N. B. 152. if there was an annuity only allowed to the vicar^ 
it would be well enough in point of law ; and 31 //• 6. 14. &ith^ 
that the endowment of the vicar is in eafe of the parfon. 3. The 
law takes notice of the pope as fupreme ordinary, and therefore, by 
ft9 E. 3. 14. though the pope without the king cannot make an 
appropriation, yet he may well fupply the place of the ordinaiy in 
the making of one. And by 1 1 //. 4. 36. the power given by 
the pope to hold a benefice with a biflioprick was good .enough 
quoad the ordinary, though^ it was not fo quoad the king; and 
therewith agrees I'jE. 3. 39. And PI. Grendon^s cafe^ acknow- 
ledges fuch power to be in the pope as the ordinary had : and 25 A 
^.^. 19. allows the pope to have power in fpiritual things ; and 
. Sn 19 £. 3. Jurifdi£fion 20. where one prefcribed to have an an^ 
nuity out of tithes, it was holden, that tithes being (jpiritual things 
the annuity was fpiritual, and debt would not lie for it at coinmoB 
law : and there it was alfo hofden, that a bifliop might prefcribe to 

have 
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hive the firfl fruits of eviery benefice. 4. There being a diflblu- 
tion of the vicarage^ that which it allotted to it upon the endow- 
ment is alfo taken away from if, according to the rule^ quando alt- 
quis concedit aliquid^ contedere videtur et id fine quo res ipfa ejfe non 
potej}, 5. This vicarage was a vicarage diflblved in reputation, 
becaufe the abbot had condantly, from the year 1451, taken the 
profits of it ; becaufe there was not any prefentation to it from that 
time ; becaufe it was generally confidered as diflblved. And in fpi« 
ritual a£ls the law fupplies all defers, and intends them to be legally 
done» according to the cafe in 2 Rep. 47 « where a lawful dlfcharge 
of tithes is intended; and 5 //. 7. and it //. 7. a lawful union 
was intended under the general allegation of concurrentlbus its qua in 
jure requirantur. This then being a reputative di Ablution of the 
vicatage, and the prior holding it at the time of the ^i Ablution of 
the monaftery» the fiatute of 27 H. 8. c, 20. will lay its hand upon 
it, and veil it in the fame manner in the king as it was in the prior, 
according to the cafes put in 1 1 Rep. and' Priddle and Napier* s cafe^ 
ivhere a reputative appropriation is given to the king by th^ (latute 
of 31 H. 8. c. 13. and is unavoidable, the a£l of parliament having 
fupplied the defe6ls, 

Crewe e contra. — I conceive ' In the firft place, that though a vi- 
^Carage>tnay be increafed or diminifhed, yet being endowed at the 
time of paffing the a£l of 4 H. 4. c. 12. it cannot be utterly dif- 
folved. For the ftatute of 4 H. 4. fupplies the defefls of the fta- 
tute of 15 R. 2. which only provides for .the allowance of a eom«> 
petency to the vicar. It ena£ls i. that the vicars (hall be perpetual : 
9. It extends to future as well as pad appropriations. 3. Reli-* 
gious men (hall not be vicars ; and fo, by confequence, there can- 
not be a diffolution of the vicarage, becaufe it is not poflfible that 
the vicars (hould be perpetual, and yet there fhould be a dKTolu- 
tion. And this (latute being in the negative controls all a6b 
done contrary to it, according to the cafe of 3 & 4 A^r. Dy. 135* 
where it is refolved, that by reafon of the negative words in the 
fiatute of 5 & 6 £. 6. the fe(fions could not be holden at any other 
place than Beaumaris \ aitd 33//. 8. Dy. 50. [d) a grant under the 
great feal was thought not to be good, the (latute of 27 H. 8. c, 8* 
requiring it to be under the feal of the court of augmentations : and 
therefore in the cafe at bar the pope had no power to make a dif« 
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(i/) This cafe doei not apply ; the ftatute not bavitig any negative words, and the 
general opinion inclining to the contrary. 
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i6i8, folution contrary to the negative words in the fiatute of 4. H. ^J 
T ■ I And befldes, it appears by 16 E, 3. Monjirans de Faits 1 66. that 
• the ordinary, parfon, and patron, (hould join in the endowment of 
a vicarage. And it is to be obferved of the cafes cited on tbd 
bthcr fide, particularly of PridJle and Napier's caje^ that the appro- 
priation there was not an appropriation in judgement of law, but 
only a reputative appropriation. 2. Admitting that a vicaragd 
could be difTolvcd after the ftatute of 4 //• 4. yet the pope had no 
power to do it, for it concerns the temporal poIFeflions of men 
over which the pope never had any power ; and therefore it ap- 
pears by 9 Rep* 3^. The cafe of the abbot of Strata MarceUdy that tkc 
pope had no power by his conflitutions to reftrain the trial by the 
drdeal^ and that, an a£l of parliament was made in order to 
take it away. The 25 -£J. 3. c, 6. declares the pope to be a 
ufurper upon benefices and feigniories ; 'ip Aff. pU 19, it is of no 
avail to pljsad the excommunication of the pope ; and by F. N, B* 
64, 65. zftgnificavit could not be granted upon a certificate of ex- 
communication by the pope ; and F, N. B. 44. a prohibition Was 
granted where the pope fcnt a citatiort for a man ; 1 1 //. 4. by 
Hanchford^ the pope's bulls are of no avail to difpenfe with thd 
temporal law. By 25 or 21 H. 8. c. 13. the pope's bulls were 
adjudged to be contrary to the law of the realm. The 16 R. 2.' 
adjudges a6ls done by the pope here in England to be done by 
ufurpatioti ; the 7 H, 4. r. 6. fubjefls any one to zpremunire who 
may trouble a vicar with the pope's bulls ; and the 29 E. 3. 7. 
rules that an appropriation cannot be made by the pope. And 
although during the time that Chriftendom was Under the RmtUi 
yoke, a great power was attributed to the pope in temporals in re^ 
gard of his eminency ; yet when England and other parts of 
Chriftendom (hook off that yoke, and became . independant (lately 
they would not allow him the great power which be bad before: 
wherefore in the cafe at bar, the pofleflions of the vicarage bcin| 
temporal, and the vicarage being made perpetual by 4 //. 4. r. la. 
the pope cailnot with the horns of his bulls put away this vicaragfe 
againft the ad of parliament. 3. Admitting the pope had the 
power to diffolve the vicarage, yet the words being only quod trf- 
cario decedente^ vtcaria regatur et gubernetur per priorem^ and that 
he (hall appoint his monks or a fecular prieft, who (hall be rd- 
moveable ad nulum pn'orisy to ferve the cure, £^f. are not fufficient 
words of difTolution, but are only a perfonal provifion and indul- 
gence for the abbot and his' fucceflbrs during the time that the 

vicarage 
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Vkarage was ^n his hands. To that when the vicdrage dime lAfo the i6i8i 

king's handS) tins pcrfonal provifion was of no avail* .^od fuU , f • if <ii 

cincejfum hy Montague G.J. and Dodderidge J. for as it is faid in 

Suiton^s cufe^ lo ^i*^. that there are certain words requifite for the 

creation of a corporation or an ofBcer; fo there ought to be apt 

words of diflfolution. 4. /admitting the pope had power to dtfi* 

folve the vicarage, and that here were apt words of dilToIution ) 

yet I conceive that the. king's letters patent do not give any title \ 

to the plaintiff to take thefe Iambs or any othsr profits of |he dif'* 

Tolved vicarage : for the vicarage being given to the king« as 

the prior had it, h^ mud make an appointment of the vicar and of 

ibe profits of the vicarage, as the prior did, which he has not done 

in the cafe at bar : and therefore the plaintiff cannot have any title^. 

and the letters patent (hall not be conftrued to a ftiained intent. 

And for this reafon it was ruled in [e) Sir George Shirley* s cafe^ that 

hy the grant ot reSioriam nothing paflcd from the king where an 

abbot had the prefentation, and another perfon had the nomination^ 

and the prefentation came to the king by the ftatute of 31 //. 84 



i«aiU 



(r) The cafii h^re alluded to is reported by Moire 894. at of this very fertn, under 
ttm Dame of Sir George ShitUy v. Ufiderki/J arid Burfey, and his rcpoit is as folluMrs. A 
fmare impedit was brought in C. B. by fir Gtorge Shirley barunct, againlt Umderhill and 
Biirfty ; and the plaintiff' declared, that he was fcifcd of the manor of Nctker-Efttingt'iH 
111 the cuunty of tVar wick, and of the advowfon of the vicarage as appendant therct04 
The defendant made title tt> the advowfon as appendant to the impropiiate reAory of 
Nitker'f.ptington, and deduced title to the crown. by the dilToIution of the abbey of 
KeMilworth, and thence to queen Eliz...bcthf and pleaded the queen's grant of the rec- 
tory a^d advowfon of tlie vicarage; atfjue h&e that the advowfon of the vicarage was 
appendant to the manor : which ilTue was tried at bar. And upon the evidence the 
court directed, that the advowfon of the vicarage is of common right appendant to the 
redory ; but that it might be appendant to the manor; as, if the reAo'ry wefe before 
tHe appropriation appendant to the manor, the advowfoh of the vicarage might upon the 
appropriation well be referved to the patron, and fo will become appendant as the ad- 
vowfon of the redory was. And though the iniirumcnt of appropriation be not extant, 
ycl imniemorlal ufuge in the prefentation is fufficient Evidence of the appendaticy. The 
cafe upon the evidence appeared ro be thus : Shirley had the nomination, and the ab^>oc 
dw prefentation : and the whole court was of opinion, and fo directed the joxy, that the 
nomination was the fubftance of the advowfon, and the prefentation was but as a minif- 
tcHal intereft : and if the prefeiitor prcfcnt without nomination, a quare Imptdit licS : fo^ 
if the nominator prefent immrdiate without pref^niationy a tfuare impedit lic^ againft the 
iiMninator. 24 £. 3. 77. Qyate impedit 26 & 27. 16 E, 3. Clu^re impedit i66. i R. 3. 
Huetre impedit 102. 32 //. 8. Dy, 48. 3 EUz. Dy. 190 F. N. B. Quare imped/t. But 
the doubt upon the evidence was, whether, as the iiTue is general upon the appendancy 
>f the advowfon of the vicarage, and the evidence purports the nomination only to be 
ip^ndanti the evidence maintataa the iflwe. And thereupon a fpecial verdi^ wat 
EoiMid, 

z a '-' And 
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1618. And M. 30 & 31 EHz. Rot. 458. Denny and Bfliate*s cafe^ it wa5 
' ruled, that by the grant of vicariam the advowfon did not pals ; 
and yet in the cafe of a common perfon it would have pafled wdl 
enough, according to 17 £. 2. Grant 57. And by 9 //. 6. ao, bf 
the king's grant of lands of a perfon outlawed in trefpafs, the lands 
will not pafs, becaufe he has only the profits. And by 18 //• 8. Br. 
Patent 104. where a grant was made by the king to y. S. et hart* 
dibus mafcutii Juisy it was ruled, that the grant was void, becaofe 
the conftru6lion was doubtful ; and by 12 Ajf. pL 35. by the kiog*i 
grant of conufance of pleas, the grantee (hall not haveconufancein 
an afTize. Since then in the cafe at bar the king's grant may wdl 
take its effefl in pafling the appropriation, thofe words which ail 
appointed to the vicar will not pafs it without fpecial words, 
^ee arc Montague and Dodderidge faid, that it was clear that a vicange 

Hub. 337. miffht be dlffolved after the ftatute of 4 //• 4. as in the cafe of 
2 Leon. 80. 1 1 //. 6. %1. where the parfohage and vicarage being both void, 
the patron prefented to the church generally, this was a diflbiatioa 
of the vicarage. And Dodderidge was of opinion that i vicarage 
might well be dilfdlved by the parfon and ordinary ; for the parlba 
. de communi jure is patron, though by a compofition the patron of 
the church may be patron of the vicarage, and prefent to it ; ad 
the ftatute of 4 H. 4. makes provifion only in cafe where a vicaragtf 
is confiituted, and does not reftrain the diflblution of a vicaii^ 
but that that may well enough be. 

[In the foUoiving term Hill, 16 Ja. the cafe was arguid again If 
Davenport for the plaintiffs and Noyfot the defendant. 

Our reporter was not prefent when Davenport deliverid bis argi* 
menty and therefore has given ho more than the outlines ef it ; frm 
which it Jhould feem that Davenport took nearly the fame courfe wih 
the counfel who had preceded him on the part of the plaintiff. Then 
is afhort account of his argument in Palm. 113. but it does not appear 
to be worth the tranfcrihingy and it is doubtful whether the repwUr 
has not confounded it with Mr. Noy*s argument."] 

Noy. — I deny that vicarages are of ecclefiaAical conufance^ or 
that the pope had any jurifdi£lion over them. In Hoveden^^^. yoo 
will find a charter granted by the archbilhop of Tork by the com- 
mand of the pope, and confirmed by PFilHam the Conqueror, unto 
St. Cuthhert et omnibus ejus efi/copis fucceffuris ut omnibus monatUi 
ibidem in poflerum futuris^ et omnes ecclefias^ iic. in manufua tenemi 
et quieti eas pofftdeant^ et vicarios fuos in eis liberf ponant piimibid 

fuccefforilm 
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fuccefforilus mets de curi tantum intendant animarum^ ipjis vero de 1618. 
omnibus cateris ekemofynis et benefidls. Comedo injuper^ confirmo et ■ ■ 

pracipto^ ut tarn ipfty quam ipforum vicarii Hberi et quieti inperpetuum 
fint ab omni redditu fynodali^ i^c. This charter I conceive to be a 
difpen ration li laxatio juris vinculif and not a declaration of the 
law. For if they could of right have vicars» there was no need of 
any difpenfation. It alfo appears by Hoveden^ in the beginning of 
king John's reign, that there was a conftitution made that vicars 
Ihould not be negligent in their cure ; and by the conftitutions of 
Othoj which were made in 20 H. 3. (^) you wiJl find that there 
were vicarages at that time ; for otherwife to what purpofe (hould 
-there be a conftitution De injiitutione vicariorum. In Oxfordjhin 
there are four vicarages (/) which were prior to thofe conftitutions, 
for they are not fubjeft to thofe ordinances : and by the decreta^ls in 
the book De officio vicarii^ tit, 18. it appears that it was ufual for the 
facceeding parfon to turn out the vicar that was put in by his prede- 
ceflbr ; and an ordinance is made to prevent that, declaring that the 
prefentation of one to a vicarage (hall make him perpetual vicar. As 
€0 the objection which has been made, that the ftatute oiWeJl, 2. r. 5, 
gives a quarc impedit for a vicarage, and therefore it was of ecclefi- 
ailical conufance at common law, I anfwer, that that is no argument^ 
at all. For the fame reafon might be given as to prebends, hof- 
pitals, ^r. and it is clear that a quare impedit lay for them at com- 
mon law, and the ftatute oifVefl. 2. was merely declaratory of the 
common iaw as to them ; and therefore by 16 E, 3. Brief 660, it is 
holden that a chapel was of lay jurifdi£lion^ and a quare impedit lay 
for it before that ftatute {g), with which agrees 14 H. 3. qui^re 
impedit 183. And by 2 //• 3. Graunt 89. it appears, that a fine was 
levied of an advowfon of a parfonage excepting the«advowfon of 
the vicarage ; which fliews that vicarages were prior to that time. 
And although they were not in the beginning of aiiy account, (for 
they were but temporary), yet fince the law has fiyed and fettled 
them, notice mufi now be taken of them according to their efla- 
bliftiment. 2. I conceive that the vicaragie and parfonage in the 
cafe at bar are two feveral ecclefiafiical benefices, though the prior 



(i) IVilkins places them in 21 IL 3. See his councils. 

(/) Thcfe four vicaragcf, it appears from Serj, Turnor'% report of this cafe, were ia 
the parilh of JBam/'ton. But from the 'Ulftr Regis it Ihould £eem that there are now buC 
three vicarages or curacies. 

(j) This point was nol determined in 16 £. 3. for the chapel there was on« of the 
king's free chapds, and as fuch exempt from the jurifdiAion of the ordinary : but the 
14 /f. 3. is dircdly io Qipport of it. 
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of Dav^nire who was the paxfon, was alfo the patron ; and being 
^wo feveral ecclcfiafiical benefices, there could not be fo good 4 
coalition of them, as there might be, if they had been as one benefice; 
^nd therefore if all the tithes of a parifh, except only of 40 acres, be 
appropriated, there muft be a new appropriation of the tithes of 
fhofe 40 acres, otherwife they will not belong to the other appropn'r 
9tion ; and if the parfonage, where a vicarage is endowed, be appro- 
priated, by this appropriation of the parfonage the vicarage is not ap- 
propriated alfo ; for they are two feveral ecclcfiafiical benefices, for 
>vhich reafon there mud be a farther appropriation. And that they 
9re two feveral ccclefianical benefices is raanifeft from the opinioii 
pf Fortefcue^'^i H. 6. 13. that the value of the vicaiage andof tbq 
parfonage is to be reckoned as feveral values. And if a writ of 
fight of advowfon be brought for the parfonage, and a recovery be 
t)ad, fuch recovery will not be a recovery of the vicarage; with 
which agree 17 £.3. 76. & 5 £. 2. quare impedit 165 ; and by 
f. N. B' 45. two feveral iudicavits muft be fued out for the par- 
fonage and the vicarage. 3. I conceive that this bull of the pop^ 
in the cafe at bar will not ^moqnt to an appropriation of the vicarage 
to the prior of Dayentre, 1. In regard of the perfon who made tbq 
inflrument pr bpll \ 2. In regard of the perfon to whom the appro- 
priation was to be made. As tq the firil, the pope being the perfon 
who n^^d^ the in(lrument, it is of no avail to conftitute an appro- 
priation : fpr though it concerns fuch things as are not mere temfS" 
raliay but are in ordlne ad Jplrituallay inafinuch as they ♦ ^ to thp 
inaintenance of a minifter ; yet, there being a prejudice redounding 
to the king, who is fupreme patron of all benefices, and is entitled, 
9s fuch, to the benefit of lapfe, according to the book of 17 £. 3. 64. 
\ihere the king's title to prefcnt by lapfe is called a prefentatioq 
and not a collation, the pope could not of hlmfelf make an appro- 
priation \ and if he did, the king might fcize it, until a fine wcr^ 
paid to him for the contempt, though he could not feijc it by tidp 
of mortmain according to 21 f . 3. 6. And as to the book of 2 £, 
3. 23. where an appropriation was made by the pope with iheaffcnt 
pf the patron, that appropriation niuft be taken to be before thq 
council of Lateran^ when it was lawful for the patron to give his 
tithes to whom he would, and the joining of the pope was as no-' 
filing. In 18 jE". I. where William Mountgeak was divorced from 
^is firft wifp by thp hi^op olPf^orcfJl^ry and after his death an appeal 
from the fentence was promoted ; it was refolved, that no appeal 
ftot^ld be pcripitted^ becaufc^ if power (houjd be given \q the biOiop 
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of Rome to examine the validity of divorces after the death of the ifrig. 
parties, he would draw into queftion the inheritances of men, . 

with which it is not competent to him to meddle. And in 13 E. 2. 
among the records remaining in the office of the Remembrancer of 
the Etxchequer, it appears, that the king is patron of all benefices, and 
therefore fuit muft be made for reftitution of the temporalties to 

I 

him, and not to the pope, who has no power over the temporalties. 
And R'tgandusy who was bifhop of fVincheJhr^ and chaplain ' 10 the 
pope, was of opinion, that the pope had no right to meddle with thofe 
things which are in ordine adfpiriHiaUa, And as to wh^t has been ob- 
jefted, that the pope had power to diffolve a vicarage, though he had 
not power to make an appropriation, I deny that he had any fuch 
power : for a vicar being a temporal corporation, he could not have 
power to diffolve it. In fValfinghaniy fit. 99. it appears by the pope's 
bull, that though he had diffolved the order of Temphrs plenifudine , 
foteflath fua^ yet de jure he could not do it ; and you will fee that 
the king, upon that bull being fent to him, made a proteftation, which 
jou will find in the Exchequer, that he would npt do that which 
was any ways inconvenient to the kingdom ; and thereupon, not with- 
Handing the pope's bull was iffued in 5 £*. 2. yet the order was not 
diffolved here until the 17 £*. 2. at which time it was done by aft 
of parliament. It appears by 7 £. 3. 4. that it was not very well 
known at 'that time what an advowfon was ; and thereupon it was 
holdcn, that by the grant of the church the advowfon paffed. And as 
to the books of 40 £. 3. 28. 31 //. 6. 9 £. 4. 22 E. 4. which have 
been cited to fhew that a vicarage may upon occafion be either in- 
creafed or diminifhed by the ordinary, I agree that thofe books are 
good law ; for it is manifeA that they intend, where both the par- 
fonage and the vicarage are prefentative, and there is no lofs at all 
cither to the patron or to the king : for what he lofcs in the par- 
fonage, he gains in the vicarage ; or what he lofes in the vicarage* 
he gains in the value of the parfonage; and fo there being no pre- 
judice at all either to the king or the patron, the law may well tole-* 
rate an increafe or diminution of the vicarage. But in the cafe at 
bar it is to be obferved, that the parfonage being ari appr9priation, 
if there fhould be a diffolution or diminution of the vicarage, the 
king would fuflain a lofs^ becaufe there is not any expeflancy of 
prcfentation for the king to the parfonage : and fo alfo when the 
vicarage is diffolved in the parfonage, the interefl and benefit which 
the king might have by lapfe is entirely gone: for which reafon it 
is, that more is requifite to a diffolution of a vicarage in fuch a cafe 
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as the prefenfy than there is to the diflblution of a vicarage whei^ 
the parfonage is prefcniative. In 7>. .37 Eliz. Rot. 344. B. R. 
Aujiin and Twiners cajcy notwithftanding it was refolved there, that 
a union might be made of two churches by the patron and ordinary 
without the king's aflent ; becaufe the king had the fame benefit 
after the union as he had before it ; yet a union could not be made 
to a church which was appropriated to a dean and chapter or collegp 
without the king's afTcnt, and this in regard of the lofs that might 
enfue to the king in the advantage of his title to collate by l^pfe \ 
for in 8 R* 2. Graunt 104. it appears that a union of two chapebto 
the biflioprick of Coventry and Litchfield by the pope without the 
king's aflent was not good : and 6 H. 7. 13. where a union wi^ 
pleadecf of a church to Magdalen college in Oxford^ a frofert was 
made of the king's licence by letters patent ; which is an argument 
that it could not be made without the king's licence j and 50 £.3. 
26. where a prebend was ^hanged into a treafuryOiip, the king'l 
confirmation was pleaded. The vicarage therefore in the cafe at 
bar being prefentative and fecular, it could not be diflblved aad 
made parcel of the regular pofleflions of the prior of Daventre by 
the pope without the king, who would lofe by it the advantage 
which the l^w gives him of collating by lapfe. 4. I hold that 
it is apparent from this inflrument or bull, that there ncvtt wa^ 
any intent in the pope to niake an utter diflblution of the vicarage; 
but his intent was, that whereas before the vicar was perpetual and 
prefentative, and took the profits to his own ufe, he fliould nm 
be only donative and temporary, and fliould receive and colleft the 
profits to the ufe of the prior and convent oi Daventre \ for the in- 
Urument has not a word of diflblution, but it has only words which 
empower the prior of Daventre to appoint one of his monb or \ 
fccular perfon to be the vicar, ad nutum prions injiituendum et rem$* 
vendum \ and this does not diflblve the vicarage, though it changes 
the eftate ; and notwithftanding fuch change, he who is appointed 
vicar has titulum et curam animarum^ and may bring an aQion againU 
any one but the prior himfclf to recover the profits of the vicaragCi 
as it appears by 2 H. 4. 24. & 12 H, 4. 17.^ where in the cafe of 
a vicar dative and removable it is holden, that he may maintain an 
aftipn againft any one except only his head and governor ; and in 
33 -^' 3- ^i^^f royy X30, it is holden, that the gatron of a donative 
church fliall take the profits to himfelf in the time of vacation ; and 
yet by tH.']. 14. if a ftranger had taken the profits from him no 
aflion would have been roain^inable againft him. And that a 

vicarage 
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yicarage or other eccleGaRical living may well be at will or upon i6i8. 
condition is manifeft from Gregorius in the 15th book, where it is ' ^ 

faid, that there are two manner of vicars ; the one is vicarius titu* 
Jatus qui habet cur am animarum \ the other is vicarius conduSiitius ei 
nurcenarius qui eft fine tituh^ Et vicarius titulatus vel eft perpetuus^ 
. pel in tempus etfub conditions And by 17 ^. ^« 42. it appears, that if 
the king granted a donative deanery to one, the patentee had only 
an eftate at will. S^hly. I hold, that after the fiatute of 4 //. 4. 
r. 12. there could not beany diflblution of a vicarage; for that 
Itatute fays, that all vicarages united^ annexed^ or appropried^ tsfc. Supra 13^ 
how wellfoever they^ tfr. by virtue offuch licences may any ways be in 
poffeffion of the fame in any time to conte^ they fl^all be alfc utterly void^ 
revoked^ repealed^ ddnuUedj and difappropried for ever ; and therefore 
tlie inllrument or bull io the cafe at bar purporting only to be a 
licence to the prior of Daventre to hold pofleflfion of the vicarage is 
inerely void. And though there be the word fuch in the flatute, 
yet that Is to be intended of licences that were fuch in mifchief and 
inconvenience ; and it is not material though they flioqld not be 
fuch in time ; for the flatute was directed to the mifchief and incon* 
venience, and not to the time, as is manifeft from the purport of 
iC ; and the tnifchlef v^ould be greater in all likelihood after making 
the ftatute, than it^ was before. And in Alexander Poulter^s cafe^ 
1 1 Ret, it appears that the word ftich in the ftatute of 5 & 6 £. 6. 
r. 10. is to be intended offuch iti mifchief and inconvenience. 2dly« 
The laft claufe in the ftatute of 4//. 4. enads, that no religious 
be in anywifi made vicar in any church fo appropried, or. to be ap^ 
fropriedf by any means in time fo come ; and here the inflrument of 
dilTolution, if it efie£ls a diflblution, empowers the prior to put 
in a religions man to be vicar, which is contrary to the flatute, and .^ 

therefore cannqt be good \ according to the cafe of 3 H, 6. 24. 
where an a£lion of debt was brought for rent referved upon a leafe 
for years granted by a vicar, to which the defendant pleaded that the 
plaintiff was a monk profefled ; and it was holden by Martin^ that 
if the plaintiff had not been made vicar before the ftatutet)f 4//. 4* 
the writ muft have abated, becaufe he was a religious man, and that 
^atute fays that no religious man (hall be a vicar. And as to the 
obje£liQn that has been made, that in this cafe there was a diffolution 
in reputatiop, and therefore the vicarage is veflcd in the king by 
the flatute, and all imperfe£lions are cured according to the cafes 
put in PriddU and Napier's cafe^ I anfwer, that this priory was dif- 
fblved by the ftati^te of 27 //. 8^ and that flatute only eoads, that 

men 
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1618 "*^" '^'"^ '^^'^ according to the purport and effe& of the letterf 
_ patent, and the letters patent pafs only all hereditaments, and not 

ihe vicarage exprefsly and by name ; and therefore the ftatute could 
not extend to it. 6thly. I hold that the vicarage did not pafs by 
the king's letters parent, becaufe the king only granted reiioriam in 
Uorton^ et advocalionem vicaria\ and the vicarage being a diflinfl 
ecclefiaftical benefice from the parfonage, could not pafs by the word 
r^^oriam ; and by virtue of the words advocationem ecckjia it could 
BOt pafs, becaufe the vicarage, confiding of glebe and tithes, is a 
diftinft thing from the advowfon \ and 44 A\ 3. 33. & 44 Ajf. 
accord with this opinion. 
^^ Montague C. J. Crokc and DodJeridge ]. thought that vicarages 

Vide 17 E. began to be in ufc when appropriations began ; for when the cor- 
g^i.Fitrb. poration coulJ not ferve the cure by themfelves, they fubftituted a 
j7- vicar. And vicarages coulJ not well begin before the divifion of 

pariflics, and before certain paftors were appointed to each church. 
And though vicars had not at firft any certain cftate, fo that they 
could maintain an ajpfej juris uirurrty or other fuch adlions ; for that 
thty had only a temporary intereft, and no abfolute difpofition of 
the profits ; yet continuance of time made thenr perpetual, and en- 
abled them to bring aflions againft flrangers and again ft ihe very 
perfops themfelves who were their patrons, as we fee by 40 £. 3. 
a8. & 14 E. 3. c. 17. 2. They rcfolved, that a vicarage might well 
enough be diffolved after the ftatute of 4 II. 4. for that ftatute ex- 
fends only to the cafe where an appropriation is made, and no vicar 
h endowed, or where a religious man is made vicar ; and it does not 
extend to prevent the diflblution of a vicarage. 3dly. They feeroed 
to incline to be of opinion with Davenport upon all the points, 
c except the inftrument and bull of the pope, upon which they were 

in fome doubt, whether it would amount to a didolution of the 
▼icarage in refpeft of the perfon who made it, and alfo whether in 
refpe£l of the words it would amount to a diftblution, or to a tera«> 
porary provifion. 
KkJgemaiT. In Mich. 1 7 Ja. the cafe was argued again by Bridgeman for 
thcplaintiff, who fpoke only on two points : the firft was, whether 
the ftatute of 15 R,2, c, 6. or the ftatute of 4//. 4. c. I2. rc- 
flrained the pope from diflblving the vicarage : the fecond was, 
whether the inflrument in queftion was fufficient to diffolve it. 
As to the firft point, the words of the ftatute of 15 i?. 2. being that 
in every licence from henceforth to be made in the chancery of appropri^ 
Mtion of any parijh churchy it JbaH be exprefsly contained and comprized^ 

that 
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th/it the dloeefan of the place ^ upon the appropriation of fuch churchy 1618. 
fiall ordain according unto the value of fuch churches a convenient fum y ■ 

of moneys to be paid and diflributed yearly^ of the fruit i and profits of 
the fame churches^ by thofe that Jball have the f aid churches in proper 
pfe and by their fuccejj or s^ to the poor parijhi oners of the f aid churches^ 
in aid of their living and fuflenance for ever ; and alfo that the vicar 
be well andfufficiently endowed \ it appears that this ftatute, by reafon 
of the word henceforth^ extends only to appropriations thereafter to 
be made, and not to thofe already tpade ; and though it provides 
that in every licence of appropriation, care (hall be taken that the 
vicar be fiifficicnily endowed, fo that he may intend the cure of 
fouls, according to the conftitutjon of Othobon^ made in 32 //. 3, 
^nd in the year of our Saviour 1248, which wills, that if a com- 
petent portion be not afligned to the vicars for the maintenance of 
their cure, the diocefan ihall fupply it ; and alfo that hofpitality bq 
vfcd for the relief of the poor ; yet, if there were no fuch provifion 
made in the licence, the appropriation was good enough, and was 
not annulled by the fiatute. For the fl^tute was only a precept to 
fhe officers who made out the licences to make them in fuch man* 
ner, and it was a contempt in them, if they made them in any other 
manner ; but it did not make the licences void, according to 5 £• 3* 
43. where it is holden, that a licence of fafc-condu£l without 
.paming the mafler of the (hip, and mentioning the exacSl number 
of mariners, is well enough; for the flatute of 15 //. 6. c. 3. is 
lather a precept how the officers (hall make out the licence of fafc- 
conduft, than vacates it, if it be not made in that very form. So, 
23//, 8. Dy. 50. the letters patent under the great feal were holden 
to be good enough, not with (landing the flatute directs that the^ 
be under the feal of the court of augmentations ; for it is rather 
4ire£lory, than in avoidance of the letters patent. But this being 
fi great defeft in the flatute of R, 2. the flatute of 4 //. 4. r. 12, ^ 
was pa(red to fupply it i the firft branch of which ena£ls, that if 
qny church be appropriated by licence of the /aid king Richard^ or of 
purfovereign lord that no\v isjince the /aid fifteenth year^ againfl the 
fgrm of the flatute of i^ R, 2. the fame /hall be duly reformed accord- 
ing to the effect of the fame fiatute^ betwixt that and the feafi of Eafler 
pext coming. And if fuch reformation be not made within the time J 
aforefaidy that the appropriation thereof made be void and utterly re» 
pfaled and adnulledfor every except the church of Haddenham ; fo that 
it appears that this branch of the flatute tends to the annulling of 
fuch appropriations 03 were made after the \^R. a. in which the 

form 
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1618. f^^^ prefcribed by that fiatute was not obferved, and does not tXw 
- ■ tend to any time prior to that (latute. And as to the fecond braiKh 

of the flatute which ordains, that /be vicarages united^ annexed^ or 
apprcpTtedy and the licences thereof had after the fir/I year ofthefaii 
king Richard^ hyw weUfoever that they who hofve united^ annexed^ ir 
apprspried fuch vicarages^ be in f^ffejUlin cf the feme vicarages^ trhy 
virtue offuch licences may in anywij'e be in P'-ffsfJim of the fame in any 
time to c:me^ they Jhall be utterly vnd^ rr^-raled^ and euinulled\ it ap- 
pears, that this branch extends only to appropriations made after tbe 
firft of R. 2. and not to appropriations made before. And as to the 
third branch, which enaQs, that hencefsrth in every church fa ap^ 
fried a fecular perfsn be crdained vicar perp-etual^ canonically inftittte 
and induil in thefame^ and anvenably endowed by the £fcretisn rf tie 
ordinary t9 do divine fervlce^ and to inform the peopk^ and to beep hof 
pitality there ^ except thi church of Haddenbam aforefaid^ and that m 
religious perfon be in anywife made vicar of the f aid church fo ofpropriti^ 
or ti be appropried by any means in time to come ; it appears, that the 
firft part of this branch of the ftatute extends only to appropri'* 
ations made after the ftatute of 15^. 2. by reafon of the word 
♦♦ henceforth ;" and the laft part of the branch Oiall be expounded 
in the fame manner by reafon of tbe copulative ^ and^** whid) 
couples both the fentenccs together, and (ball make them agree iq 
point of time ; according to the book of 5 //. 7. 17. {b) wbeie it is 
holden, that the count in trefpafs being quare fie idem fuch a da]r» 
year, place, fregit^ et eandem cepit et afportavit^ the copulative "</*' 
•made the caption and afportation to be at the lame tiBse and place 
as the breaking was. 2diy. It is manifefi» that the maken of tbe 
ftatute were not forgetful of the time to which they willed tbe 
ftatute to extend, becaufe the words *^ appropried or to be afpn- 
priedy* intend that fuch churches as were appropriated from tbe 
1 R. 2. until the making of the flatute, and all other churches to 
be appropriated in future, OiouM be comprehended within the fla- 
tute. 3dly. The exception of the church of Haddenbam^ which 
was appropriated in the time of //. 4. is ftroiig proof that it was 
not the intent and meaning of the flatute to extend to appropri- 
ations made before the time of R, 2. 4thly. The making of re- 
ligious perfons vicars being in ik> wife contrary to law, it cannot 



{h) Q.A. Whct'oec :h;s refcrerce Ic cc:r;6j 2} no lucb poict andean tu hsTC becB 



ra.-.-d. 



CASES* 349 

Ik intended that fuch efiates as were fettled a long time before the 1618. 
a£l of parliament, (hould be unfettled by a retrofped to a precedent ■ «■ 

time. And as to what has been obje£led out of Poulterh cafe, in 
1 1 Rep, 33. it makes for me : for Jic appellati refers to fuch only 
as are appealed of malice, fo that if they were not appealed of 
malice, and there was an indidment precedent, the appellees would 
not recover damages upon the ftatute of fFitft, 2. r. 12. as we may 
fee in 40 £.'3. 42. and 33 H. 6. 2. And it was now lately ad* 
judged in John fFebbi% cafe, upon the ftatute of 28 Eliz. that the 
words ^^fo proclaimed** in the ilatute^ mull mean according to the 
form of the proclamations there declared. And the flatute of 
21 //. 8. Ck 15. for the falfifying of recoveries, hath, by reafon of 
the words *^from henceforth^' been always interpreted of recoveries 
after the ftatute. In the ftatute of 34 & 35 /f. 8. d. 2,6. there is a 
fpecial provifion inferted for grafits made by the king before the 
flatute as well as after it, and a claufe after the word ^^fuch** is in- 
tended of the grants before mentioned ; as appears by fVtJemarCs 
taje^ 2 Rtp* 15. In the cafe at bar, therefore, the words "yi ap» 
fropried^* muft be underftood of fuch appropriations as are made 
after i R. 2. for thofe only are mentioned before, and they (hall not 
be intended of thofe that were made at any time. 5thly. The lafl: 
part of this branch of the ftatute, which is, that no Yeligious per/on be 
in anywife made vicar^ i^c. was introduced merely to corroborate 
the firfi part of the ftatute, becaufe otherwife the perfons to whom 
the appropriations were made, would have put in one of their own 
monks or brethren, who would have done nothing but for the 
benefit of the houfe ; and by that means the flatute would have 
been fruftrated. For according to 14 if. 4. 16. and 3 //.^. 23. 
a religious man might well be a vicar ; and therefore to prevent that 
was this laft part of this branch of the flatute inferted. 6tbly. The 
flatute of 4 //. 4. extends only to unions and appropriations, and not 
to diflblutions ; the cafe at bar therefore being concerning the vali- 
dity of a diflblution, and not concerning a union, the ftatute will 
not extend to it. And it appears by 31 H. 6. 14. and 20 £• 4. 6. 
that if a redory be impoveriflied, the vicarage may be diflblved : 
which ftiews that the diflblution of a vicarage is not within the 
flatute of 4 //. 4. 

As to the fecond point, that is, whether this inftrument of the 
pope be fufficient to efledi a diflblution of the vicarage, I irifift that 
it is fuflicient. For the vicar being a perfon who is appointed by 
the ordinary to ferve the cure in the room of the redor, and having 

a certain 
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161 8* a certain portion allotted to him by the ordiiury for his fervice id 
■- ilic cure, the inftitution of the vicar and his endowment arc of ec- 

rlefiaftical conufance; and therefore alfo ecclefiaftica] perfons, as 
they inftitute, fo they may diflbive him, according to the books of 
40 £. 3. 28. 22 E.4. 24. and 14//. 6. 16. and if the funfiionof 
the %'icar in the cure may be taken away by ecclcfiaflical power, 
tlie benefit which is incident to that function mav alfo be taken 
away by the fame power ; according to the cafes of 7 Em 4. 12. 
and 35 //• 6. 57. where it is holden, that if the abbot and his 
monks all die, whereby there is a diffolution of the corporation^ 
then will there be alfo an efchcat of their pofleflions: and by 
3 ^- 3* 57- 21 //• 7- 4- and PL Grendon^s ctije^ if an abbe)* be dif- 
folved, the appropriation will alfo be diflbived. And if the fpiri- 
tualty may ex id without the temporalty, according to the opinion 
ol Stoufffy in 10 i?« 3. I- where it is holden, that a bifliop is a 
bifhop notwithftsindifig he has not had the temporahics refiored to 
Kim, and 1 5 AJf. pi 8. where one was holden to be a prebendaryi 
notwithftandlng the manor was evi£led that was parcel of his pre- 
bend ; and 12 & 13 £/. Dy. 294. where it is holden, that the 
fpiritualty of a prebend continued, notwithftanding all its poflefliuiu 
be granted away, and the cafe of the dean and chapter of Korviich^ 
3 ^'P' 75* » y^^ ^^^' "^^ ^^ tcmporalty confld without the fpi- 
ritualty, and if there be a diflblution of the fpiritual fundion, then 
of neceflity will the temporalties be diflbived, and revert to the 
perfon from whom they were at firft derived. And that the in- 
ilrument in the cafe at bar caufcs a diflblutlon of the fpiritual func- 
tion, will appear from the words of it. The firfl part contains the 
petition of the prior and convent to the pope, in which they flate 
that their pofleflions are fo diminiffied, and that they are fo depau- 
perated, that their corporation cannot continue unlefs foroe relict 
be given to them. The fecond part contains the propofition 
of the prior and convent of the aid that might be given them, 
which was, that whereas there was then a perpetual vic^, there 
might thereafter be a temporary vicar put in by them on their no- 
mination* The third part contains an ordinance of the pope, 
whereby it was granted to the prior and convent, that after the 
death of the then vicar, there fliould not be any more perpetual 
vicars, but the church regatur et guhernetur by the monks of the 
priory, or by fccular perfons removable at the will and pleafure of 
the prior and convent. The fourth part contains a non-ebflanti 
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Stiy licence of the ordinary and the conftitntions oF Oiho and 161&. 
Oihobon, The fifth part contains a provifion for the cure of fouh, ^' 

and alfo for an indemnity to the bilhop for the lofs of his inflitution, 
atid to the archdeacon for the lofs of his indu£lion, and an allow* 
smce is made to them for that lofs by an annual payment of 1 s^ 
The fixth part Contains the pope's curfe upon thofe who (hould in- 
fringe the ordinance. All thefe parts of the inftrument (hew» iit« 
that there are fufficient words to efiefl a diflblution of the vicarage; 
ioi there is an utter exclufion of a perpetual vicar, and an ordinance 
h. made that the church (ha)l be governed by the monks of the 
priory, or by fecular perfons rcmovaWe at the will of the prior and 
convent. 2dly. They (hew that it was the intent to make a per- 
petual diflblution of the vicarage. 3dly. The fubfequent ufage 
Aews that this ecclefiaflical a£l made a perpetual diffolution. As 
to the firll, it appears, that fince by the inftrument there was an 
exclufion of a perpetual vicar as to cure and function, it will necef- 
farily follow that there muft be a diffolution or reverter of that 
which was given for the ferving of the cure ; according to the cafe 
of 7 E. 4* 22. where it is holden, that if ari annuity be granted , 

for the exercife of an office, if the office be determined, the an- 
nuity will be alfo at an end ; and by 5 £. 4. 8. i H. 7. 29. and 
8 //. 7. 4' where land is appendant to an office, and pafles with- 
out livery by a grant of the office ; if the office be determined^ 
the land will revert to the grantor of the office. As to the 2d. 
tiz. that it was the intent to have a perpetual diffolution, it ap« 
pears from the prior's petition, and alfo by the propofition made 
by the prior for the fapply of their wants, that their dcfign was to 
have a perpetual diffolution ; for otherwife there would not be a 
perpetual fnpply of their wants according to their petition and 
propofition ; and when the pope is making an ordinance for their 
jremedy, it cannot be intended but that the remedy (hall be propor- 
able to the mifchief : and as the prior and convent ^ere perpetually 
to ferve the cure, or to be charged with the providing of fome one to 
ferve it, fo they had a perpetual benefit in refpe£l of fuch charge, 
according to Digbys cafe in 4 Rep, 79. and £imer*s cafe in 5 Rep. 2. 
The non-ubflante of the ordinance of Otho and Othobon in the in- 
ftrument, (hew that it was the intention to have a perpetual dif^ 
folution, becaufe that ordinance relates to perpetual vicars and their 
endowments* 3dly. The charge which is impof(fd upon the prior 
and convent for the bifhop and archdeacon, in refpe£l of their lofs 
gf inftitution and induction, further (hew#» that it was the intent 

to 
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i6i8. ^o h^^^ 3 perpetual diflblution ; for it is not reafonable that ihi 

■I prior and convent (hould have a perpetual charge impofed upofl 

them, and yet (hould have but a temporary benefit. And it appear! 

by 4 £. 6. Br. Eftates 78. and CoUyer^s cafe in 6 Rep. that the law 

makes an expofition of the eflaie according to the charge ; and 

therefore where there has been a devife to one paying 10 L, it bas 

Cr0.Ja.4t 5. heen adjudged to be an eilate in fee (imple ; and HiL 13 Ja, B. R, 

' ^°' ^6^' ''' '^^ ^^ ^ ff^M^ and Hearings it was adjudged, that where a 

Bridgm. 84. dcvife was made to one for life, remainder over to ainother, paying 

192" ^' ^ol« P^'^ ^^^* ^^^ ^^^^* ^^^ devifee had a good eilate in fee fimple 
according, to the proportion of his charge. 3dly. The ufage fub- 
fequent to the making of this inftrument affords a good expofition, 
that it makes a perpetual diffolution. In 17 £. 3. 51. Mowbraf 
took it as a rule, that obfcdre words are to be expounded by ulage ; 

5 207 *"^ ^^ '^^ ^^ ^ Smith and BarhJdaU^ M. 39. and 40 £/«. Ufl/. 
aoQ. B. R< where a re£lory was appropriated in the time of H. 3* 
and a Vicarage endowed with decimis garbarum^ it was ruled, that 
the vicar having been ufed to take the tithe of hay within the hamlet 
^ as well as of corn, that ufage (hould afford an expofition of the ec* 
clefiaflical indrument, becaufe it might well be that at that time 
garba might fignify hay and grafs as well as corn. In 5^fi^* 
Cawdrie*s cafey^.Scj. where an ecclefiaftical fentencewas givtn 
by fome of the commiffioners with the affent of the others, fucb 
fentence was ruled to be well enough according to the intendmeot 
of the ecclefiaftical law, notwithflanding that by the rules of our 
}aw it would have been bad. And it appears by 6 & 7 Eliz. Dji 
233. 34//. 6. 14. 11//. 7. 14. 10 Rep. 2g. that ecclefiaftical 
a6ls are expounded by the judges of our law according to the 
ecclefiaftical law ; and the civilians have certified their opinioDi 
that this inftrument is fufficient to make a diffolution of the vicar- 
age. 4thly. Admitting that here was not a perpetual diffolution 
of the vicarage, yet it being reputed as a perpetual diffolution io 
the bands of the prior and convent, the ftatute of 35 Eliz. c, 3. 
will aid, which enads that all honours^ mansfs^ lands^ tenements^ ad 
hereditaments^ which at any time heretofore were the poffiffi^n of mij 
abbeyy monaftery^ priory^ nunnery^ l^c. were and Jball be reputedt 
taken f and adjudged to have been lawfulfy and perfeBly in the a£lual «f 
real poffeffion of the faid late king and his heirs and fucceffon^ He* 
notwithflanding any defeat ^ wanty or infufficiency of or in any furrn^ 
der^ grant y or conveyance of the fame honour Sy manors^ lands^ ternmenth 
or hereditament Sy ^c. or any other matter or caufe what/oever^ by wbiih 

4 W 
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bis htghnefs was or might have been entitled unto thefame^ bfc. This 16 it. 
therefore being taken to be a diflblved vicarage in the hands of the 1 1 

prior and convent, it ihall be fo in the hands of the king; and> 
confequently, its defe£ls (hall be fupph'ed by this fiatute of 37 
Elix. 

Montague^ DodJeridge^ and Houghton^ {Croie being abfent proptiT Car. 
Wigritudinem)j were of opinion that judgement (hould be given fbf 
the plaintifif: and they refolved, id. That the fiatute of 4//. 4. 
c. 12. does not extend to appropriations niade before the ift of 
R. 2. and that fuch appropriations as were made before that time 
are dire£led and governed by the rules of the common law ; fo 
that if the pope had power, by his bull, to make a diflblution at 
common law, he has ilill the power to do fo ; and, confequently, 
the appropriation in the cafe at bar being made before the ift of 
R, 2. the vicarage may well be diflblved, and the ftatute of 4 //• 4. 
does not prevent it. But, ifthe apprc^priation had been made after 
\. R.2. (/) then the pope would have had no power to diflblve the 
vicarage, becaufe that ftatute ftrengthens-the vicar's eftate» fo that it 
cannot be diflblved ; nor can its poflcfllons revert to the parfonage, 
as they might at common law. 

odly. They refolved, that this inflrument being an ecclefiaftical 
inflniment, ought to receive an expofltion according to the ecclefl* 
aflical law ; and, therefore, if the ecclefiaflical law fays that it was a 
fufiicient inflrument to make a perpetual diflblution of the vicarage> 



(/)' Rolle ftatc* that Dodder iJge and Hcughfn held, that " if the appropriation had 
been within the flatutet of t$ R, a. and 4 /f . 4. neither pope nor ordinary could have 
diflblved the vicarage ; for if they could be fuppofed to have that power, the great de- 
ftgn of the llatute of 4 H. 4. namely, to have a vicar perpetually incumbent, might be 
defeated at pleafure." And bilhop. GilfoH addj^ that tboiigh fuch a power of diirolu* 
tion were fuppofed to be confident with the fiatute o( ^H. 4. it feemt by no meant re* 
concilable with the difabling ftatute pf 13 E/iz» c, 10. againil the granting or conveying 
the pofleifions of vicars, as well at of others', in any other manner than that ftatute di* 
reds. Gihfon*t Codex 754. However in the Cafe of Parry and Bankt^ M. i% Ja. ia 
the exchequer, (which cafe was cited in one of the arguments in the principal cafe,' O^. 
7*. 518. a Ro. 100. Palm. 1 14.) where a vicarage was endowed in 25 H. 8. in a church 
■rhich was appropriated to the dean and chapter of St. AJnpk^ and in 24 EUx, was dif- 
Tolved by the bifliup and re-united to the rectory, it was holdcn by the barons, that the 
dilTolution was good ; becaufe the appropriation being to the dean and chapter, and fo 
remaining in a fpiritual hand which was capable of the cure, it might well be diflblved. 
And this appropriation being one of thofe which came into the king's hands in 31 ^. 9. 
and was by the king tranbfcrred to the dean and chapter, the court further refolved, that if 
the impropriation had become a lay fee in the hands of a temporal pofl*e/ror, the vicar« 
ige could nut have been dinulved^ becaufe that would h^ve been in eflcA to deftroy 
the cure. 
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16 1 8. they were bound to give faith and credit to it, and to give jadge« 

■ ment accordingly. 

jdly. They refolved, that this being a diflblution of the vicarigs 
in reputation in the hands of the prior and convent, and fo 
coming into the hands of the king, the ftatute of 31 //• 8. r. 13. 
vrill veft it in the kingi and will give it to him, and fupply the 
defe£ls of the diflblution, if any there be, according to Priddk 
and Napier*s cafe ; and the ftatute of 35 Eliz* c. 3. will likewife 
interpofe its aid in order to fupply any defe£b. 

4thly. They refolved, that the vicarage being diflblved, the 
lands and tithes with which it was endowed (hould revert to 
the perfon from whom they were originally taken : for if there 
be a ceflation of the funfiion, there (hall be a/fo a ceflation of 
the benefit. And judgement was given for the plaintiff. 

Pila. 122. A writ of enor was afterwards brought in the exchequer cham- 
ber, and the judgement was reverfed ; not however upon the 
matter in lawy but upon a formal objedion to the entering of the 
judgement. For the adion was brought for two lambs ; and for 
one the jury found a fpecial verdiA, upon which judgement was 
given for the plaintiff; but as to the other, the jury found the 
defendant not guilty. But in the judgement the defendant was 
not difcharged of this lamb, nor was the judgement entered as to 
that quod querens eat inde Jine die^ but only that the defendant be is 
mijericordia for that lamb ; and for this error the judgement was 
reverfed, A/. 19 J a. It may be added, that it appears from the 
Uher Rigis^ that the vicarage or curacy at thia day belongs to 
the Britton or Bretm family,- the impropriators of the parfonage. 

V. 17 Ja. A. D. 1619* B. R. 

^ J$bnfott V. Dandrldge. [MSS. Calthorpe. j 

Siirmiiot JJP^^ Jobnfon, parfon of in the county of Yiti, 

tithabie. libelled againft Dandridge^ in court chriftian for the tithe o( 

a Ro{ Rxpf * fulling*mill, and for 6 s. 8 d. which was a medus declffumdi for a 

Rtne'fUtet ^''^^^•™" 5 and upon a fuggeftion that no tithes are payable hf 

that the pra- the commoD law of the kingdom for fuch things at arc invented 

sl^'udL"^ for the eafe of man's labour, and that fulUng-mills are of that 

. nature, George Croke moved for a prohibition ; and day was given to 

(hew caufe why a prohibition Ihouki not be granted. At wUch daf 

1 (hewed caufe: and I ftated in the firft place, that this wasa mil 

liewlyeicdedy a&d being fucbi tithes were payibfe for kt accord 
/ 10 
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\o the iHatute of Artlculi cUri^ c. 5. in 9 E. 2. whdil^ upon a pcti- 1610. 
tion exhibited by the laity, ^odji aliquis in fundo fuo Wiokfidinum / >■ 

erexerit de nvuo^ et poflea a reilon loci decima exigatur^ de eodem ex^ 
bibeaiur regia prohibitio fub hacformi^ ^ia de tali moUndino haSfenitt^ 
decima non fiterunt foluta^ prohibemuSj He. etfententiam excoinmum^ 
cationis Ji quam hoc occajione promulgaveritis revocetis omnino ; the 
king anfwcred. In tali cafu nunquam exivit regia prohibitiio de prin* 
cipis voluWtafe^ qui et dicer nit talem perpetud noft exire. And agree- 
ably to thi) refolution of the king in parliament the pradice has 
always been that tithes are to be paid of newly ere^d mills ; and ' 
a dil^eretice has beert taken between ancient mills and newly ere£led 
ones ; ^nd, therefore, in a cafe in B. R. in 5 Ja, it was refolved, 
that tithes were demandable of newly ere£led mills, though ancient 
mills ^ttt to be tithe-free; and according to this difference it was 
agreed P. 7 Ja^ and in the cafe of one Newman^ M, i^ Ja. ia 
C E. ; Tr, 14 Ja. in B. R. in the cafe of Bury and Daniel i 
Tr. 15 Ja. in B. R. And in M. 38 & 39 Eliz. in B: R. in the 
cafe of More and RuJ/ellj it was admitted, that tithes might be de* 
manded for a windmill newly ere£led ; though, becaufe in that cafe 
the windmill was ere6led upon the xlemefnes of a manor which had 
been always difcharged from the payment of tithes by a modus, a 
'prohibition was granted, idly. It appears by the fiatute of 27 ■ 
H. 8. c, 2o,- 32 H, 8. r. 7. 2 & 3 E. 6. c. 13. that tithes ought 
to be paid according to the ecclefiaftical laws and ordinances of the 
church of fyigland^ and after the laudable and ufual cuftoms of the 
pariQi wherethe party dwelleth ; and by the ecclefiaftical laws, and or* 
dinances of the church, tithes are payable of mills, as appears by the 
fiatute of Articuli cleri before cited, and by Lindwpod in his book 
De decimisj chapter, ^anquam exfohentibus , and comment on the 
vfprdsjicut fceniy where the opinion of Peter de Anchona is cifed to 
be, quod in decima foeni de molendinisy pifcariisy lanaet apibuSf qua di 
certii locis percipiunturj non videtur confideranda parochia habltationis^ 
Jed loci ubi conjijlity liih multum plus in borumfruilu hominis indujlria 
fiperalury quam locus facit. And in the fame book, chapter, ^oniam 
propter^ and paragraph I^e proventibus^ the conftitution of archbifhop 
Stratford is given ; which is, De proventtbus autem molendinomm 
volumus quod decima" fideliteret integr}folvantur\ which word integri 
the glofs Expounds to btjine diminutiene^Jicut fohuuntur decima pr$* 
ventuumj vere^ Jicut proventus accidunt^ viz. decima menfura quorum- 
eunque grariorum molitorum ad commodum domini molendini vel mtlen* 
dinarii pertinentium.-^Et/cias , quod fruBus prwenientes ex moUndino 
dicimabuniur tanquam f radiates^ non deduSis expenjis faais in.rif 

s K % ^ • cifta 
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l6ig« ^'''^^ ^^^'^ ^^' ^^''"^ ^^^* ^"^ ^'^^ ///A/«^ /^Zr in the 1 1 th queftion 
» fet forth by the allowance of the church of England^ determioesi 

that thi tithes of milU^ parh^ ponds^ warrens^ dovehoufes^ and bees^ are 
predial and titha^le without deduffion ef charges^ and the loth trnqfure 
efthe corn is to be Jet out. And in the 4th queQton of the tithing 
toilet a predial tithe is explained to be that which Js perceived of the 
groundy and gathered of and from a place c&tain^ infome one or other 
knowny certain^ and limited parijh. And fuch tithes are to he paid to 
the parijh church where the grounds do lie without deduSlion of cbargeSy 
howfoever the induflry and labour of man mayfeem and be alleged more 
to prevail in the making thereof than the nature of the ground. And 
RebuffuSy fo. 23. §6. faith [k)y De molendinis decima preflatur^ utf 
decern fextqriafrumentiyfiliginisy aut alterius grant molenJini nomine 
confequary unum pro decima fohere adjlringory vel alias pro rata: Ji 
vero pecunia pro molendini penjione fohatury ex ilia pecunia decima Jd- 
vetur illi eccUJia ubi molendinum fitum ejly etiamji effet molendinum ad 
ventunty vel molendinum cathena fuper fluvio teneretur. . 

And as to what has been obje£led> that the mills in the cafe at 
bar are fulling-mills, and of new invention, and that therefore the 
fiatute and ordinances above cited cannot extend to thetn, for that 
thiey only intend fuch mills as were in ufe at that time, I anfwer, 
that the fiatute and ordinances are generally oimillsy which is thp 
,]genus, and the others are but the fpecies contained under the 
'genus ; and the flatutes and ordinances being general of a milly a 
fulling-mill is contained under it. And it appears by LuttrelVs cajty 
4 Rep, 87. that a fulling-mill may be recovered by the demand of 
a mill generally ; and a prefcription to .have a water-courfe to a 
corn-mill will fcrve where the corn-mill is changed to a fulling- 
mill. And as to the obje£lion that the tithes of fulling-mills are 
perfonal, and the fiatute of 2 & 3 £. 6. ena£ls, that perfonal tithes 
(hall not be paid but where they have been accuftpmably ufed to be 
paid within 40 years before, I anfwer, ifi. From the authorities 
before.cited that the tithes of mills are predial. 2. The fiatute declares 
iivhat are to be underftood to be. perfonal tithes, where it fays, that 
. ** every p^rfonexercifing merchandizes, bargaining and felling, clotb« 
ing, handicraft, or other art tfr faculty, being fuch kind( of' perfon 
and in fuch places, U'r." fo that he >^vho works a fulling-mill can- 



(V) This piifl^ge is extracted from RehtfffusU Traeiatus nwem de decimusy &c, a very 
c fcarce book, wiuch I met wUh in the library belonging to the College of Phyficani ia 
H'drwick Lane, where |here is a very good coUcAion of civil and caooo law. 
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not be faid to be any of the perfons there enumerated, for which 
reafon it cannot be faid to be a perfonal tithe* And in ^. 12 Ja* 
in C. B. where, upon a libel againft J^hn King for the tithes of two 
grift-tnills, a prohibition was moved for, becaufe in the place where 
the grift mills then fiood there had been a fulling-mill, for which 
and another grift-mill, there had been time whereof, ifc, 6 s. 8 d. 
per annum fSiiif and that at fuch a time the fulling-mill was con- 
verted into a grift-mill, and that he had paid the 6 s. 8 d. ; 
IFarburton and NichMs J. refufed the prohibition, for the modus 
could not extend to a grift-mill, that being a new thing; and. 
tithes are to be paid in a different manner for a fuHing-mill than 
they are for a grift-mill ; for a fulling-mill they are to paid by the 
I d. and of a grift- mill by the toU-didi. And fo upon the whole 
matter I concluded that tithes were to be paid of fulling-mills« 

Montague C. J. Cr^ke and Houghton J. feemed at firft to incline 
that a prohibition fliould not be granted, for that tithes ought to be 
paid of fulling-mills as well as of other mills ; but they feemed to fa^ 
that they were perfonal, and not predial tithes. But DMertdge J. 
€ contra ; for he faid that a great inconvenience would enfue if 

' tithes were to be paid of fulling-mills; for by the fame reafon th^t 
they might be paid of fulling-mills, they might be paid of paper- 
mills, iron-mills, tin-mills, and all other mills of that nature, which 

' would be excefTively inconvenient. And he did not know in what 
manner tithes would be paid of fulling-mills, for it isnot reafonable 
that they (hould be paid of the tenth cloth. And he did not find 

" any text in the civil law, nor any opinion what tithes were to be 
paid of fuch mills. 



P. 17 Ja. A. D. 1619. B. R. 

Wright V. PqwU. [MSS. Calthorpe.] 

^AMUEL fFright and John Baldwin^ the impropriate redlors of Afpen treei 
Chejbam in the county of Buckingham, Kbelled againft Richard ^^^^^; 
Powle for the tithes of afpen and cherry trees: and upon a fuggef- torn, 
tion that thofe trees were of the age of 20 years, and are by the 
cuftom of that country reputed as timber-trees, a prohibition was 
granted, and a motion being afterwards made for a confultation it 
was refufed ; for that may be timber in one country which is not 
timber in another country } as the cutting of willows and fallows 

A A 3 - j^mvf 
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1619. may be wade in one place, and not be fo in andtfaer. The court 
; therefore advifed the defendants in prohibition to try whether there 

was any fuch cufiom (/)• 

M. 17 Ja. A. D,^ 1619. B. R. 

Dickinfon v. Reade. [MSS. Calthorpe.] 

ftlto.Re]ite TK an afiion on a & 3 E. 6. brought by Dickinfon leflee of Fk* 
by riie name ^ ^*»gy ^^ ^OVL and heir of fir Thomas Fleming chief juftice oC 
o^^A«Mr'« England^ againft Reade^ leflee of Popham^ the cafe appeared to be ai 
follows: The abbot of ^arrer in the county of Souilhiu^pton^ 
being feifed of the re3ory of Arriion^ and alfo of a grange called 
Arreton Grange in Arreton^ in \6 H» 8. made a leafe for 90 yean 
^ of the grange and the tithes of it, to J S. Afterwards, the redo^ 
of Arreton^ the grange, and all the pofTeflions of the abbey, came 
to the kmg by the fiatute {m) of diflblutions. In 2\£. 6* [n) the king 
granted the redory ol Arreton^ and ieveral other lands of the abbey, 
to one Hitts (under whom fir ThomOcS Fleming claimed) ftue omnia 
framiffaextenduntur ad clarum yalirem 32 1. which value was fpecified 
. in the particular of the auditor of the crown, to which the oatent 
'referred, and it appeared that the tithes of the grange weie not men- 
tioned in the particular, and that the lands and redory G<Kitaioed 
in the king's patent were of the value of 32 1. exclufively of ik 



(/) Lbpthorne fued ill the fpiritual court of Gloueefttr for the tithe of wood ; aad 
Bridgeman moved for a prohibition, becaufe the fuit was for beeches, which were of a 
great age, vix, eighty years old at the leaft ; and alfo becaufe- the parfon of the parifk 
Had had a copfidcration for the tithe of wood, namely, a certain wood in the lord's wood 
for the tithe of wo«d time whereof, ^e. and that he nev«r had taken any tithe of wood. 
— Co^.->Buck. \% a beech, and thence the county of Buckingham took its name; aod 
beech is timber in that country, and therefore it was adjudged in Sir George Csrje'i 
cafe that wafte lay for beeches there. And in the pariih in which I live tithe Wbod 
has never been p.)id ; but the parfon has a wood, which is called th« tithe-wood, for 
which he pays 4d. a year to the lord of whom he holds it. It (hall be intended there- 
fore that the wood in queftion was given upon a compofition for all the tithe of wood 
within the pariHi, no tithes of wood having ever been paid. And a prohibition was 
granted, Laftkorne v. i Ro. Rep. 355. P. 14 Ja, — A record of a probibitioD 

was file wed by Jokn'Mifre ferjeant, P^. i^Ja,RQt» 191S. I>etweeii Gtifiy plaiatiff, 
and Pindar parfon of Uctteifrnt in the county of SoutAampton, for tithes of willows. 
Upon a furmife, that tiiey are of ufe as timber in that country. If willows grov 
within the fite of a houfe, it is wafte to fell them; yet, if they be felled^ I boM ^ 
fiull pay tithes. !Notc* the rt Ion, iioB. 219. 

(m) Qu. for this wak one of the l.flcr abbies. 
. (jf) Tamur fays that the giant was xa 36 H, 8. 

tithes 
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tithes of the grange; and the king afterwards granted the reAory 1619. 

in fee-form. And now it was refolved by Montague C. J. Croke^ * « 

Dodderidge^dXiA Houghton^ ]. ift. Thit tithes were to be paid for ^J^^^f 

the grange as foon as the leafe for years was expired, notwithftand- lands and 
ing the union of the redory and grange in the hands of the abbot ^ reiigiou«° ^ 

at the time of the difTolution, and no^withftanding there were no **i"^^*'^ 

tithes in fpecie paid to the abbot at that time, agreeably to the re- exemption, 

folution in the cafe of Dobitoft and Curteene. For it appears from wereinieafe 

the leafe of the land and tithes, that there was not any real dif- *J*^*^I?^* 

charge of the grange, but only a perfonal difcharge in refpefl pf lutioo. 
the union ; in which cafe, as the re£U>ry and grange are now come 
into the hands of feveral perfons, tithes (hall be paid of them : 
and if there had b^n no leafe exprefsly made of the tithes, the. 
abbot would have bad them notwithftanding the leafe of the 

land. T"'**"."? 

odly. They refolved, that the tithes of the grange remained parcel from the rcc- 

of the redory notwithAanding the leafe for years, fo that by the leafe far^ 

grant of the re£lory the reverfion of the tithes pafled. J^*^ ®^ 

3dly. They refolved, that the jua fuidempramiffh/untannui va* Tithes wei« 

lorist ifr. are not words of reftraint, (b that nothing would pafs fj^"^^^ 

beyond that value ; but that they are merely words of declaration v>'^ °^^*^ 

■ a « Doflewofis OK 

to (hew what value thofe things which pafled were; and though anabbey, * 

ihofe (beuld be of greater value than was mentioned in the parti- ^^^^^^^ 

cular, yet the patent would be good upon the ftatute of i £. 6. prcmifesto 

c» 8. and there is only an allowance to be made to the king for the tainvaiue,at 

overplus of the value according to the rate of ao years purchafe. ||J*!J*^***J^cu- 

And Dodderidgf faid, that the tithes of the grange are included in ^9 .but that 

the value of the rcftory; for thoggh there is a leafe for years of 5id'lJJ!4*n. 

the grange and tithes rendering rent, yet the rent iflucs out of the ^'"^* 'J* 

grange, and not out of the tithes, though it be increafed in re- tithes : the 

r r» r I • » * tithesnevcr- 

^ett of the tithes, thelefs paO"- 

The value of the tithes was trebled in this cafe by the jury ; ^^* 
and notwithftanding the plaintiflf declares of tithes of feveral things, 
yet it is fufficieot to lay the damages entirely. 



AA4 



^a .CASES. 

1619. 
■ M. 17 Ja. A. D. 1 6 19. B. R. 

Earl of Clanrickard v. Lady Denton* [MSS. (0) Turner.] 

Theesemp- ^T^HE earl of ClanricharJ vrzs plaintiff in a prohibition, and lady 
tithe ^of°* Denton widow was defendant : the cafe was as follows : Lady 

wo'jd in the Denton being proprietrix of the impropriate parfonage of Tunhriiie^ 
Ktni, bow which parfonage is within the ancient precinft well known and 
^^^^^ called by the name 6f the Weald of Kent \ and the carl of Cta- 
122. s. C r/Vi{tfrrf being feifed in right of Frances his wife of fcveral cop(Nce< 
si'c! ^^' within the above parilh and within the precin£l of the faid IVeali^ 
the earl fell feveral of the coppices, and lady Denton libelled againS 
him in the fpiritual court for the tithe of fellable and faleable wood, 
that is, for the underwood of thofe coppices. The earl came into 
this court, and fuggefted that there is an ancient precin A called by the 
name of the Weald\ within which precind there are divers pariftics; 
and that within that precin£t, the parifh ^nd the place where the 
prefent quefiion arifes are fituated, and that through all that pre- 
cin£l from time whereof the memory, lie. there has been a cuf- 
tom that all owners and proprietors of any coppices or woods (hall 
be difcharged of tithe for all manner of wood ; and thereupon be 
|)rayed a prohibition, which was granted. And lady Z)^ff/^ joiofd 
iflue with him, that there was no fuch cuftom} and there was a 
trial at bar upon this ilTue or cuftom, in which the right of die 
cuftom was not to be debated, to wit, whether it were a good cuiftcin 
or not ; but whether there , were fuch a cuftom de faQo or not. 
And on the part of the plaintiOfto prove the cuftom this eyid^ce 
\9^% given. Witnefles depofed, that through feveral pari(hes within 
this precin£l they had feen feveral coppices fallen, and .no tithe 
paid for them. And for this the teftimony of thofe who had 
bought the wood of thefe coppices was thought the more prpj^r; 
for the buyer is to pay the tithe, and not the feller. And the* gene- 
ral teftimony of others, who faid they had not feen any tithe piid, 
was not thought material, being merely negative. Note, in ibis 
cafe the teftimony of all thofe, of whatfoever condition or reputa« 
tion they were, who were entitled, either as owners or farmers to 
any wood within the Weald of Kent^ was rejeftcd : for the cuftom 



(0) This cafe is extracted from a manufcript book of reports ia the collet ton of Mr. 
Hargtave : the book was written by Mr. Arthur Turnor^ whom.wc have alicidj men- 
tioned, fupra 165. He was the father of Sir Edward TurK$r, who iras sudc chief baroQ 
«3 M*'^ 1671^ and who had been^eatcc^of the houfe^f cominooi. 
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• being alleged to be general through the whole fVeaU^ though they 1619. 
were not parties to the fuit, yet, for that the cuftom concerned "• ' 

them in their private profit and in this immunity, they were quafi 
parties, and their teftimony quafi in propria caufa. As in the cafe 
of a common, if the right be alleged \x\ ^ wbple vill, 'though the 
fuit be between particular perfons, yet none of tbofe who claim 
common undpr the/ame prefcription {hall be admitted to give eyi- . 

. dence. So, in the cafe of a modus laid in a whole vill : for thofe 
within the vill are parties in intered, though not to the aCiion. So, 
in difproof of the cuRqm, the evidence of any perfon who was 
owner, proprietor, or farmer of a parfonage, was rejefied. They 
alfo (hewed, that upon the like fuggefiion for the like cuftom in 
the fV^ald of Sujfex[p)^ which adjoins to the fFeald of Kent ^ a verdift 
bad found the cuftom. And in ♦ Sir Moyle Finch* i. cafe ^ where the ♦ in c. 1, 
iffue was upon the cuftom in the fFeald <f Suffexy after full evir 
dence, the cuftom was fo ftrongly proved, that the plaintiff was 
nonfuited. But for aught that appeared to the contrary, this was 
|he firft trial of tliis cuftom in the fFeald of Kent. 

But for the inducement of this cuftom ; that it was good dejure^ 
fhe plainfifi^s counfel offered thefe reafons. i. They faid, that 
|>efore the conftitution made at a council held in 17 £. 3. under 
yohn Stratford then archbifliop of Canterbury^ no tithe was paid for 
^y wood. And this canon or conftitution is recited by Lindwood^ 
(who made a colleElion of the canons in the provincial councils), 
in his 3d book fol. 189. cap. Decima de fihis caduis^ &c. and in 
(he preamble of the canon it is recited, that people were then' in 
fhe cuftom of paying no tithe oi filva cadua ; but the canon only 
declares what (hall be accounted and reputed ^/z;a cadua: and 
from the preamble they inferred, that it proyed, that people were 
not in the cuftom, prior to that time, of paying any tithe of wood. 
They then cited the feveral petitions in parliament by the com- 
^nons in thp following year, mentioned by Selden^ c, 8. 237, 8. 
which prove, that the commons conceived themfelves to be aggriev- 
ed by being compelled to pay tithe of wood. And in Do£for and 
Student^ c. 155. it feems that tithe of wood was not antiently paid ; 
but when parfons demanded the tithe of all wood, then the flatute 
of 45 f- 3* was made, which though not fo large as the common law, 
yef does not reftrain the common law ; fo that if a prefcription at 



{f) According to Palmr, iht iffue opoa the cuftom in the Wtald ^ Sufftx had been 
tried the year before in B, R, And the likt <uftom had been .found in Che fFtMld •J 
Surrj upoft two tria4i in C. ^. stod ^. Jt. 

common 
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common law to be difcharged of tithe of wood were good, it wil 
(till remain good, for there is no law againft it, nor does the c(m« 
ftitution, if it he received, ena6l the xontrary. Dodderidge J.— 
The intention of the conftitution was only this : all wood being 
either timber or underwood, which is called ^^a aedua^ and no 
tithe, it Teems, having been paid for timber, but only for jiha 
€adua^ the canon declares what wood fliall be deemed JUva cadiu. 
But Selden told me, that before this conftitution of 17 £. 3. by 
the canon law, tithe of wood was without doubt payable : but tbofe 
canons were not received and incorporated into our law, and cmons 
are of no power unlefs they are received and allowed by our law; 
fo that it feems by the old common law tithe was not paid of wood. 
And as it feems to me, in the feveral ftatutes made in the time of 
E* 3. recited in Selden^ fo. 238, 9, tic. there is no enadment at 
all for the payment of tithe of wood : but it is only enafied by 
them, que Jolt fait^ come ad etre ufe devant. And in divers placo, 
' as it feems, no tithe had been ufed to be paid for wood ; fo that if 
this ufage continued in any place de non decimando for wood, foch 
place will be difcharged by law of that tithe at this day. And 
Selden thought that a prefcription de non decimando might be good 
at this time : for the opinion of Chole in 8 E. 4. that a prefcrip* 
tion in non decimando is not good, is the firft authority in our hw 
for that dodrine, ^nd From whence he had it, appeareth not ; sod 
fince that time bit opinion hath been received and continued; bat 
perhaps, if it were examined, it would be found to be but an error* 

But the particular reafons for this cuflom to ht difcharged of 
the tithe of wood in the fVeald of Kent were thefd: ifi. This u not 
a prefcription in any particular man or place, but it is a cudom 
through this whole precin£l ; and in Doctor and Student^ r. 54* 
a whole country may prefcribe to be difcharged of tithe of wood* 
2. As this precin£l of the WeaU was formerly fo overgrown with 
wood that the parfonages were of fmall value, and their profits 
were much increafed by the cutting down of the wood^ and con- 
verting the land to tillage, it may therefore be prefumed, that there 
was a'general agreement made by the clergy in refped of thi^ to 
difcharge it of the tithe of n^od. 3. In.former times, there was 
fuch plenty of wood, that it was of no value, and the tithe not 
worth taking, and thence pofTibly the cuftom of not paying 
any tithe for it. And this cuflom had continuance till of lato 
y.ears, when wood began there to be of value. And it is conceived 
that the value in the prefent cafe tuts raifcd the ^ucftian« 

b 
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In this cafe lady Denton had alfo libelled for the tithe of hay in jgj^ 
a meadow within this pari(h: whereupon the earl fuggefied for a - 
prohibition, that this was parcel of the priory of Tunbridge^ and ^ Ro. Rep. 
that this priory and all its poffcflions came to the king, and were j^.^'s. c!"' 
veiled in the king by the ftatute of 31 H. 8. and he recited the tHt'^ 
claufe of difchargc in the ftatute; and farther alleged, that the prior g^antabJe 
and his pred^ceflbrs from time whereof, Uc. and at the time of the fuirarion Hm 
diffolution, held this land difcharged of the payment of tithes, and ^^"nheli^ 
he mad^ title to the land. lifue being taken on the prefcription ^ ^^J «^- 
pf difchargc in the priory, it appeared in evidence that this priory tioni mad^ 
vras of the order of Cijlerciam^ and that they held their lands dif- ^ ^ ^"^ 
charged of tithes dumnwdo proprUs tnanibus cut fumptibus excdebant: 
but that their farmers bad paid tithes. So that upon this ifliie of 
an abfolute difcharge it was found againft the plaintifiF in the pro- 
bibition, and a confultation wa» awarded* And now in the fpiri- 
tual court, addenda to the former libel, there is an article, that 
though the prior and his predeceflbrs from time whereof, lie. held 
this land difcharged of the payment of tithes, [quod nm fatetur)^ yet 
for thefe fixty, fifty, forty, thirty, twenty, or ten years lafl paft, 
tithes have been received and paid in kind»for the land; and fo by 
this trick, though this land was difcharged in manner above men- 
tioned and by law ; yet, by reafon of this payment afterwards, the]r 
a£ked fentence in favour of th6 parfon. And fo here there is an 
enlargement or change of the libel ; and theicibie upon the ftatute ^ 

5 B* 3* c. 4. the defendants moved for a new prohibition; for the 
original libel is in common form, aiul now in that which is ftiled 
an addition (though the canonifts fay, that that which is ftiled an - 
addition is in truth but an illufiration of the former libel) there is 
a pretence of payment fince the diflblution, and upon this pay- 
ment, if it be proved, they pray fentence for the parfon. And 
there was a great debate, whether this addition in the fpiritual 
court after confultation granted was an enlargement, or alteration 
of the former libel ; and this court being of opinion that it was, 
the counfel for the plaintiff in the fpiritual court agreed to wave 
thefe additions, and to proceed folely upon the old libel : fo no 
prohibition was grant^* But Dfdderidgi J. faid, if this land was 
difcharged of" tithes in the hands of the prior, and the priory was 
yefted in the king by the ftatute of 31 /f. 8. fo that fuch difcharge 
as was in the priory ought by the law to remain, though tithes 
have been paid ever fince the making of the ftatute,. and they 
iberefore pray fentence for the parfon^ yet a prohibition fliall be 

. greeted 
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1619. granted after fentence : for by law tliis land was difcharged of 

■■ tithes ; and this conflant payment ever fince the flatute (admittiog 

it to be fo) does not make it chargeable by the laws of the realm ; 

and, therefore, if their fentence be contrary to the law of the realmi 

a prohibition ought to be granted. 

M. 17 Ja. A. D. 1619. C, B. 

Canning qui tam^ i^c. v. Jcnes. [MSS. Tumor.J 

irapvfon TTPON an information exiiibited by Canning again ft y^/x opoo 
joining°b€.* ^^^ ftatute of 21 //. 8. c, 13. for non-reGdence upon his* be- 

nebccs, one ngfice by the fpace of 1 1 months, a fpecial verdid was found to 

•1 which " . 

has a houfc, the following e(fe£l : The parifli of if// Saints and the parifh of St. 
hMn«?and J nd rnus ^Tt CitM^ttd clofe together, and the houfes of each arc iti- 
hc refidci termlxed one with the other, and the churches are divided firom each 

in a houie 

in the latter Other only by a high road, y^nes was prcfented to the church of 

fmaii dif.^ ^^^ Saints^ and admitted, inftituted, and indu£led thereto, and there 

tance from being in that parifli only a cot and no parfonage*houfe, in which 

age-houfc in any hofpitality could be kept, he repaired it and put it into abetter 

li^t w^.tch plig)^^ ^^" ^^ ^^^h though having only one room, and that next to 

parfoa-ige- jj^e ground, it was unfit for habitation, yoms was afterwards 

does not prefented, admitted, inftituted, and induced to the church of St. 

occupies " Andrews^ in whick parifli there was a convenient parfonage-houlc^ 

™ti*lind'' and he built there a barn, and kept it -in good repair, and put all 

goods, Qu. his provifion in it, and held the houfe in his own hands« and his 

"Whether he . . . . • ■ .' 

be liable fcrvants flept in it, but he himfelf refidcd in another houfe, which 

SauItV for ^^ ^^^ '" '*S*^^ ^^ *^'^ ^''^^ ^^^ ^^^^ P^^^ diftant from the paribnage* 
non-refi. houfe, and (ituated in the parifli of All Saints* 

]>ari(h which Hmdin fcrjcant, for the plaintiff infifled that this was non-re& 

palfonagc ^^"^^ withiu the ftatute. Ihe firft point he made was this: The 

Souft? parfon oi Dak refides in anothei; houfe within his'pariOi, and not 

on his re£lory, that is, in his parfonage*hpufe : the queftioo vs% 

whether this be a non-iefidence within the ftatute i And I fay that 

it is. Both the canon law, and the common law, before the ftaiote 

of a I H. 8. prefcribed to, and required of, every incumbent upon in« 

ftitution an oath for his refidence/w/rr n^oriam^ if it was a refloiy; 

and if only a vicarage, fuper vicariam ; and in cafe he did not reOde 

there, he ufed to be cited to the ecclefiaftical xx)urt pro Istfictn 

' fidei. There was a canon alfo requiring the parfon to ufe hofpitality 

and to repair the par fonage- houfe \ .by which canon I conceive that 

9 "the 
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the intention of the oath was, that he (bould refide in the parfonage- i6io. 

boure, and not merely in the pariOi. And the (latute of 21 H, 8. • ., 

feems to be but a confirmation. of the canon and common law, and 

only to fuperadd a, penalty in cafe of non^reOdence. The 'words of 

the ftatute are, ** (hall be refident and abiding in, at, and upon, his 

benefice,'* which (hall be intended in his parfonage-houfe, if it is 

habitable. In 34 Eliz, B. R. 'Brown and Hudfon*% cafe, the parfon 

redded in another houfe within his parifh, and not in the parfonage- 

boufe ; and it was refolved to be a non-refidency. [But Winch J. 

faid, that the fa£l in that cafe was, that he refided in an adjoining 

parifh.] In 8 Ja. C. B. (f) Cannings the now plaintiff, informed 

againft one Neuman for non-refidency : and in that cafe it was found 

by a fpecial verdi£l, that the parfonage-houfe was convenient, and 

that the parfon refided in another houfe in his parifh : and it was 

agreed by Coke C. J. fVarburton and Fojier], to be a non-refidency, 

though fFalmeJIey argued to the contrary : but the informer was 

allowed to compound the matter, and a compofition was accordingly 

inadej and no judgement was entered. In 6 Rep, 21. it is held to 

be non-rcfidence. 7 £. 6. Dy. 234. cites 29 Affi if rent is granted 

to be perceived of a college or abbey, the fite only is charged ; and 

a college (hall be taken only for the (ite of it, and not for every 

thing appertaining to it : fo here, " benefice" (hall be conftrued to 

be the parfonage-houfe, and not the whole parifh ; and this was 

faid in Newman* s cafe. The fecond point waS|'' an 'incumbent has 

two benefices adjoining to each other ; and in the one benefice there 

is no houfe that is habitable ; and in the other there is a convenient 

houfe, but the incumbent refides in a houfe in his other parifh : the 

queftion then is, whether he (hall be faid to be non-refident in the 

pari(h where he has a houfe. And I contend that he (hall. It fa 

true, that if a man has two benefices, in each of which there is a 

parfonage-houfe, he may refide in which of them he will by theex- 

prefs words of the ftatute, and (hall not be faid tobe non-re(ident in 

-the other : but, if a man has two benefices, and in one of them only 

there is a houfe, and he refide in a houfe within that parifh which 



(jj) Sec a very indiflind report of this cafe in 2 BroivnL 54. The fafts of the cafe 
were thefc : " Dr. Neivmatif the defendant, was rcAor of StapUhurJl in iCf«/, and was 
alfo feifed of a houfe in St ap/ehur/, fituatc within twenty yards of the re<ftory-houfc : it 
was found that the redtory-houfe was in good repair, and that the Dr. held it in his owa 
occupation with his own goods, and did not let it to any other^ but that he refided hiijA- 
Iclf in hit Awn houfe, and not in the rcAory -houfe .'*, 

has 
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1619. has lio partonage-houfe, he fliall be faid to be non-refident in thi 
» pariQi where he has a parfonage-houfe. 

* Athow ferjeant, for the defendant. — The firft point which has been 
made is, whether, if the parfon refide in another houfe within his 
parifli, and not in the parfonage-houfe, this Qiall be faid to be a 
zion-refidence within thellatute? It^has been objeAed, that the 
flatute of 21 H. 8. is but a confirmation of the canon law, wUch 
was alfo the common law, being received and incorporated into it; 
and that the canon law requires an oath upon the inftitution of the 
incumbent for his rtHdency /uper reQoriam, If this be true, then 
we are to confider how the canonifis CQnftrue the words ^fuper m» 
toriam** And unqueftionably, it is clear that by their law tUi ii 
not a non-refidency* For, by their law, if the parfon ferve his visti 
and be inhabitant among his pariOiioners for hofpitality atid his good 
example in life, though he does not refide in the parfohage-hoiire, 
yet he has fulfilled his oath, and is refident. This therefore is the 
€onffaii£lion which the canonifis put upon the words ^^fupirnc" 
iorianC* in the oath ; and if the ftatute be but a .confirmation of the 
canon law, it mufl be expounded according to it. But the leal 
doubt is, if this word << benefice** in the flatute ot 21 H. 8. hasfo 
reflratned the incumbent at this day, that it is not now fufficient he 
him merely to be inhabitant with his parifh ; but that he mufl alb 
refide in the parfonage-hpufe, elfe he will not be refident according 
to the intent of the flatute. Aud I think that it is a fufficient refi* 
• dence within the flatute, if he refide in the parfonage» though not 
in the parfonage-houfe. As to the authorities that have been cited 
againft me, I anfwer, that the firfl cafe does not apply, becaule there 
the parfon refided in another parifh. In the fecond cale there was 
no judgement, but perhaps a fudden opinion, which might be al- 
tered. And as to GoddaWz cafe in 6 Rep. (with reverence to the 
« Vide book), I know that no judgement was ever entered up in that cafe* : 
liipra 204, fQ jjjgj ^hg prefent cafe comes now for judgement clearly and with- 
out any authority the one way or the other.* I will therefore examine 
the flatute of 21 H. 8. and thereupon confider* the preamble, the 
body, and the provifo in the flatute. ifl. Taking the preamble 
of the flatute, it is in our cafe fully fatisfied ; the cure is ferved, hof- 
pitality kept, and example in living given by the defendant's dwelling 
within hisparilh among his pariihioners : and it is foimd too that 
the parfonage-houfe is in good repair, fo that there is no mifchief. 
adly. Taking the body of the flatute, that is not infringed in our 
cafe : the words are, <* but ab/ent bimjelf mlfullj^ (fc. and make bis 

tepigm 



refidenci and aUdtng in awf other places^ lic^ which fliall be eonftriied, 1 6 1 b, 
and (hall imply the ftatute to roean^ a wilful abfence from his cure and , 

pariOi. And if the conftrudion is to be, that the ftatute means re- 
fidence in the parfonage-houfe only, in that cafe, if there (hould be 
no parfonage-houfe, the incumbent might be non-re(ident ; which 
conftru£lion would give great liberty to non-refidence, for there 
are many places where there is no parfonage or vicarage-houfe. But 
I conceive that though there fliould be no parfonage-houfe, yet tiie . 
incumbent is bound to refide upon his benefice, if he can have any 
other convenient houfe within his parifli : fo that the word *< bene« 
fice** in the body of the ftatute (hall not be reftrained to the parfon- 
age-houfe. 3dly. The laft provifo in the ftatute explains that the 
ftatute does not intend to confine the refidence to the parfonage* 
houfe; for it gives liberty to the parfon to take in farm any dwelling* 
houfe in any town for his habitation ; which, according to my con- 
firudion, muft mean, that within his parifh any parfon may ele£l 
his dwelling'houfe. For if this were to be conftrued to mean a 
parfon only who had no parfonage-houfe, then the provifo would 
have been particularly penned, namely, that any parfon, having no 
parfonage-houfe^ may take to farm, and would not have been 
general, as it is. I will alfo examine this ftatute by other ftatutes. 
I will take the ftatute of i^Eliz. r. 20. of leafes. Which ftatute 
vrell explains what conftru£lion is to be made of the word ** bene- 
fice :** for by this fiatqte an incumbent may leaie his benefice, which 
is to be underftood of the whole, as well the parfonage-houfe, as the 
reft ; but fuch leafe (hall remain in force only while the le(ror (hall 
be refident, and ferving the cure without abfence above 8o days. If 
then the 13 Eliz, intends that the parfon may leafe all his beneficet 
namely, the houfe, glebe, and tithes, and that yet he may be refident ; 
it does not reftrain refidence to be to the parfonage-houfe ; for he 
cannot refide in it againft his own leafe ; and, therefore, if he refide 
in any other houfe within his cure, the ftatute will be fatisfied, and 
he (hall be faid to be refident. I will mention the cafe of the parfon 
of Eufion in Suffolk^ upon evidence before lord Col^e as judge of aflize : 
in that cafe, the parfon had made a leafe of his parfonage-houfe to 
one Ruchvoody and the parfon refided in another houfe within his 
cure, and would have afterwards avoided his own leafe under the 
ftatute of 13 EHz. c. 20. upon the ground of non-refidency, viz. 
that he had been abfent by the fpace of 80 days, (Jc. from the par- 
fonage-houfe : and lord Coke over-ruled it upon the evidence, and 
held that it was not a non-refidence within the ftatute, and would not 

7 permit 
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1619. permit a fpecial veriiA m the cafe. And if ibe fiatute of 13 £At^ 
, does not con&ne refidcncc to the parfonagc^houfe^ which ftatote is 

for the advantage of the parlbn, and to the dibdvantage of hit 
Icflee ; this flatute of 21 H. 8. which is penai upon the parlbo, fliall 
not be conilrued to reflrain refidenoe to the parfonage-houfey and 
to take the word ^ benefice" fo ftrifily ; for peoal fiatutcs are not 
to be conftrtied ftrifUy, 31 /f. 8. Df. 22. In the laA place, die 
oath, which was to be taken by every incumbent, fhall not be con* 
ftrued to rcftrain refidence to the parfbnage-hoofe ; for the oath b 
to be taken upon infiitution, when the parfon has nothing to do with 
the houfe, for before indu3ion he has not the temporalcies* If thea 
refidence be reftrained to the parfonage-houlbt this will open a gap 
to non- refidence : for if a prefentee is admitted and inflituted, and 
will remain fo withoi|t taking indudion, fo that he has nothing to 
do with the hoiife ; by this conflniQion, fuch an incumbent migbt 
be non-refident. There is no judgement in poigt, and theieiore 
the prcfcnt q^efilon comes clearly and without foil for the judge* 
ment of the court* 

As to the fecond point, the cafe Hands thus : The informatios 
is brought for non*refidence in the parifli of St. Andnws \ and it ii 
found that the defendant refides in a houfe in the parifli oiM 
Saints (of which he is alfo parfon) on his own land, and that within 
that pariQi upon the matter there is no parfonage- houfe; for it ii 
found that there was no houfe upon that benefice when he came to 
be incumbent, but only a ruinous barn ; and it is alfo foimd that 
hit parfonage-houfe in the parifli of St. Andrews is not diftant quite 
the fpace of an acre from the houfe in which he lives, though tbcy 
are in different pariflies ; and that the defendant ke^pt this parfon* 
age-houfe in his own hands, and applies it to his own ufe, nameiyi 
to lay corn in, and to lodge fervant^, though his own habitation it 
in the other houfe. Surely, this cannot be faid to be any non- 
refidence in this parfonage-houfe ; for this houfe and the other in 
which the defendant himfelf lives, are now as one houfe ; and it is 
found that the parfonage-houfe is well repaired : and by the ufe of 
that houfe with the other, the defendant's habitation is enlarged, 
and made more convenient for hofpitality. Nor do I agree to the 
pofition, that if an incumbent has two benefices, upon one of which 
there is a lK)ufc, and upon the other none, that he is bound to re^ 

I 

fide upon that benefice where there is a houfe ; but I think that 
he may, if he pleafes, refide in any houfe upon the other bene- 
fice* 
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Holart C. J. aclvifed the counfcl to fcarch for precedents ; but i6i9« 
he faid that it would be difficult to match the cafe. Adjornatur. ■ ■ ■ * 

The cafe was afterwards argued M. \% ja. by Bawlrey ferjeant, 
for the defenJant. — This is not a non-refidcnce, either within the 

■ 

words or the intent of the ftatute. It is not within the words, 
for there is not one word of a parfonage-houfe in the flatute; and 
it would liave been an eafy matter for i!ie makers of the ftatute to 
have mentioned the parfonage-houfe, and to have appointed that 
the parfon (hould be refidcnt in it, if they had meant that the fta- 
tute (hould exten.l to it. The words are, that he ftiall be refident at, 
in, or upon his bene fice ; fo that we muft examine what ftjall be 
laid to be his "benefice." By our law the word "benefice" contains 
and comprehends within it, the church, the glebe, the tithes, the 
fpiritual charge and fun£lion ; and the civihans agree in this de- 
fcription of the fignification of the word. A bifliop may be faid 
to have a benefice, and that (hall be intended of his whole dioccfe ; 
and fo a parfon has a benefice, and that is his whole parifti. It is 
all one as if the ftatute had faid in this cafe, that he (hall be refident 
at, in, or upon his parfotiage : the word parfonage could not have 
been conftrucd to be intended of the parfonage-houfe'; for par- 
fonage and parfonage-houfe are not all one, nor dre they con- 
vertible terms ; for then they muft be co*extenfive. There is as 
great a difference between parfonage and parfonage-houfe, as there 
is between manor and manor-houfe ; and if there be leflee.for life 
of a manor, and the lelTee have covenanted to dwell in or upon the 
manor; there, if he rcfide in any haule within the manor, it is 
fufRcient, and the covenant is performed, though he do not refide 
in the manor-houfe. This, therefore, is not a non-refiJcnce within 
the words of the ftatute. Neither (ball it be. faid to be a non- 
refidence within the intent of the ftatute. It has been objeflcd, 
that the expofition whi^h has*been made of the ftatute is, that the 
parfon muft refiJc in the parfonage-houfe ; that fo it was refolved 
in Bu/Ur*s cafe, 6 Rep, and that this (hall be taken by equity to be 
within the flatute. I anfwer, that in Butler's cafe there was no 
judgement given, as I am informed ; but that there was a difference \ 
of opinion in it; and that is (he only authority againft me; and 
therefore, notwiiiiflanding the expofition there, the prefcnt cafe 
comes clearly and without foil for judgement. It has been cb- 
jeSed, that the ftatute extends to, and is intended for, the main- 
tenance of the boufes and habitations of the paifons, i£c. which 
vox. II. B B will 
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i6i9« will be neglefied if the parfon do not refide in the patfonage-boole. 
" ' ' I anfwer, that the parfonage-houfe may well be maintained in Us 
abfence, and though he himfelf ihould not refide in it ; as the kffix 
for yearSj or for life, is bound by law to repair^ and yet the law 
does not oblige him to refide in the houfe. It is as bad an aiga- 
ment or confequence that becaufe the parfonage-houfe muft be re- 
paired by the parfon, therefore he mult abide in it, and be refident in 
it ; as it is to f^iy, becaufe he is refident in the parfonage-houfe, there- 
fore it is maintained by him. It will be a long gradation to briif 
this within the intent of the llatute, namely, the ftatute intends tbe 
maintenance of the houfe, and the maintenance of the houfe in- 
tends refidence in it ; fo that there will be intendment upon intend- 
ment to bring this within the ftatute. And if the parfon (Lall be 
faid to be non-refident, if he do not refide in the parfonage-houle, 
becaufe that (hall be faid to be neglc6l of the maintenance of tbe 
houfe; by the fame reafon then, if he refide in the parfonage- 
houfe, and do not maintain and repair it, he (hall be (aid to be 
non-fefident. And the parfonage-houfe is chancel, not the prin- 
cipal part of the po(relfions which the parfon ought to repur. 
But the ferving of the cure is the principal thing aimed at by die 
ftatute, and to which it wi(hed to bind the, parfofi. It does not 
intend to make any provifion for the temporal po(reflions, or the 
maintenance of the houfes, for the law had already provided for 
that. And every thing which the ftatutt has provided for enforces 
the opinion, that it aimed only at a provifion for fer\'ing the cure. If 
the ftatute had intended to bind the parfon to refide in the parfonage- 
houfe, it would have provided, that if there be no parfonage-houfe, 
he (hall not be bound to refidence. But it will he faid, that fuch 
a provifion would have been needlefs ; for the law would make 
that exception in his favour, and excufe his refidence if ihere were 
no parfonage-houfe. I anfwer, that the ftatute has provided for 
things quite as unnccefTary, in order to explain its intent : as, that 
fpiritual perfons beyond the fea in the king's fervice (hall not by 
that ftatute be non-refident ; and yet unqucftionably, without fuch 
a provifion, the law would have excepted fuch perfons. So of the 
provifo in the 31ft claufc, which excepts a parfon out of the claufc 
« of non-refidcnce, where there is a vicar endowed : for though the 
ftatute excufes him from refidence, yet it (hall not be conftrued to 
excufe him from the maintenance and repair of hii houfe ; for be 
will be ftill chargeable for dilapidation ; and therefore refidence 

and 
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and dwelling (hall not be confined to the parfonage-houfe. Befides, 
njidince by tlie fiatute is oppofed to ahfence ; and abfence by the 
llatute muft be abfence from the cure and the parifli v To that he 
will be refident within the flatute, if be refide in any part of the 
parifh. And fubfequent ftatutes (hew that thb ftatute had no eye 
to the temporalties. Thus the ftatutes of 18 //. 8. t, 13. and 
33 H. 8. c. 28. which were made with reference to or in explana- 
tion of the ftatute of 21 /f. 8. fliew, that the vifiting and inftruc* 
tion of his cure and charge is the thing provided for by the ftatute 
of 21 //. 8. Indeed there was no occafion for that ftatute for 
the maintenance of the houfes; for parfons are punithable at 
common law for the decay of thofe ; 4 £. 4* they are deprivable 
for it ; but there was no puni(hment for neg1e£l of the cure, nor 
any obligation to the ferving of it, but the obligation of confcience* 
Be(ides, after the ftatute of 21 H. 8* the parfon had power to leafe 
the parfonage-houfe until the ftatute of 13 Eliz. : and if he had 
power to leafe, he could not be bound to be re(ident in it. Before 
indu£lion too the parTon has not the temporal po(re(fions, nor any 
thing in them, and yet by inftitution he has the cure and charge : 
but, if this conftru£lion be admitted, though he has the cure, he 
fhall not be bound to re(idence until he has the temporal po(re(I]onf • 
It has been agreed, and obje£led, that it is a conftruQion from the 
intent only of the ftatute whijzfn makes re(idence in the par(bnag^« 
boufe to be within the ftatute. It may be well anfwered, that a 
penal ftatute, as this is, (hall not be taken by equity. PL Commm 
Partridge and Croier^t cafe is, that penal ftatutes, where there are 
not words to warrant it, (hall not be taken by equity. If then a 
jnan has two parfonages, and one has a houk upon it, and the other 
has not ; he (hall not be bound to re(idence npon that benefice where 
the houfe is, for his eledion (hall not be taken away on that ac« 
count. 10 Rip, 138. and 5 Rtf* 51. Laugbter^s cafe prove this. 

[/ have not been able to difcwer what was the final refolution in tbii 
cafe, ngr to trace it any further ^l 
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M. 17 Ja. A. D. 1619. B. R. 

ffood's cafe. [MSS. Calthorpc.] 

A PROHIBITION beino; granted in the cafe of ontff^ood^ upon z 
furmife that the lands, whereof the tithes were demanded, lie in 
a dififeient pariQi than that which was fuppofed by the libel. Bridge' 
man moved for a confultation, becaufe the furmife was not proved 
within fix months according to the ftatute of 2 & 3 £. 6. But a 
confultation was refufed ; for this being a furmife upon which a pro* 
bibition was grantable at common law, and being neither a funDife 
upon a modus, nor upon a prefcription to be difcbargcd of the py* 
ment of tithes, need not be fo proved. 

M. 17 Ja. A. D. 1619. B. R. 

CGttgl^y V. Hall. [2 Ro. Rep. 125.] 

TT was furmifed, in order to have a prohibition to a libel io the 
fpiritual court for tithes^, that the abbot and all his predeceiFors 
before and at the time of tiie diflblution held the land difcbarged 
of tithes by reafon of unity of pofledion. Calthorpe moved that 
this furmife need not be proved within the (latute of 2&3f. 
6. for that ftatute docs not require the furmife to be proved unleb 
the cauft^ be determinable in the fpiritual court for non-proof of 
it, and this cafe is not determinable there by the exprefs wonis of 
the ftatute. [^are hoc^ iov \ io not underfland him.] BcMcs, 
it is impoflible to fwear that the land was difcbarged of tithes for 
the infinite fearch of records that mufl be made before that can be 
known, and alfo for the infinite compoGtions and otlier caufcs of 
difcharge ; and for that reafon the general allegation of unity of 
poflcflTion (hall be fufficient without (hewing how it was,-as appean 
from the Ardhifhcp of Canterburf s cofe^ 2 Rep. But thie court were 
againft him ; for though precife proof cannot be rtiade, yet the party 
may fwear that it has been ever fmcc the (latute of 31 //. 8. reputed 
to be difcbarged by unity, or that lie has heard it commonly to be 
fo, or the like. And Dodderidge faid, that he had known fevcral 
precedents in this court of proof made in that maiuier. 
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M. 17 Ja. A. D. 1619. B. R. 

Linge V. Gunfer. [MSS. Cahhorpc.] 

A PROHIBITION having been granted upon a furmlfe of a m^us IVndiog a 
d^dmandi\ pending that furmife in plea, and before the trial of hibiibn*'**" 
it, the parfoo libelled for tithes in kind of the fame lands, for ano- uponfuggef- 
ther year ; and upon an affidavit being made thereof an attach* modWi, there 
ment was granted. For it was a contempt of court to proceed in fj^tlnthe 
the fpi ritual court for the fame tithes, before the prohibition was fpintual 
tried. In F. N. B. ji. if the lord diflrain for rent arrear at another tithes fubfe- 
day than that for which the firft diftrefs was made, pending the J^^'^ *^ 
plea oi hon de Jon fee \ the tenant fhall have a recaption, becaufe 
the lord's title is to be tried ; and upon that recaption the lord (hall 
be fined. And an order was made, without any prohibition being 
granted, to (lay the proceedings in the fpiritual court upon the libel 
for thefe tithes. 



H. 17 Ja. A. D. 1620. B. R. 

John/on w. Bots. [MSS. Calthorpe.] 

A PROHIBITION being founded upon a furmife, that a great a herty 
liberty within the county of Surrey had been difcharged from ^^^^l^ 
the payment of tithes lime whereof, t^c, a confultation was award- <^"««»«^« 
ed : for a prefcription in non decimando is againft common right ; 
and though the fVedld of Suffix ^ or an entire country may prefcribe 
in nen decimando^ yet fuch prefcription cannot be allowed to a par- 
ticular liberty, of what extent foever it may be. * 



fion 



H. 17 Ja. A, D. 1620. B. R. 

Porfer .v. BathurJI. [2 Ro Rep. 142.] 

It was found by a fpecial verdid in prohibition, that the abbey of Though 

RobertJbridg$ was of the order of Cifleriiam^ who, by reafon of jonSng^to » 

their order, were difcharged of the tithes of all their lands dum in ^'iftfrtiam 

propriis manibus exiftunt : that the abbey was diflblved by the fia- in leafe at 

tute of 31 //. 8. and that the land now in queftion was at the the diffoiu- 

time of the di(rolution leafed for years by the abbot, and that at |iwi,andih^ 

that time alfo tb^ leflee paid tithes: that the leafc afterwards expired : paid tithef, 

* * 3 that \^^ dcprWe 
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1620. that the land was conveyed to Sir Hutry Sidney^ and from him de* 
■ fcended to the earl of Leicejler^ who in the 7th of J a. fold it to 

Se^nheri- Porter: that the reflory of £. in which vill the land isGtuatedis 
tance of the appropriated to the dean and chapter of Roehefler^ who granted a 
exemption. . leafe of it to Baihurfl^ and he libelled in the court chriftian againft 

559. Palm. Porter for tithes, who upon the above matter obtained a probibi- 
1x8. 8. C tion, 

Anfcombi argued for the plaintiff, and faid that this it a perfonal 
difcharge in refpe^l of the order of Gftertiansy as was agreed in 
II Ja. in C. B. in Boyer's crtfe\ and though a perfonal privilege 
(hall not be transferred by the general words of a ftatute, as appears 
by Inglefield*s caje^ 7 Rep. and in the Marquis ef JVincheftef' $ cap^ 
3 Rep. yet it may be by fpecial words, as here in cur cafe it is 
enaQed by the fiatute of 31 //. 8. that << the king (hall have, 
^ hold, ^c. the lands, tfr. as free and abfolute as the abbots, lie. 
^* held and had them :" by reafon of which words, though the privi* 
lege is not conftant and continually in being, but only when tbe 
lands (hall be in the hands of the abbey, yet the lung, and thole 
claiming under him, (hall be difcharged of tithes. But it may be 
objeded, that the words of the ftatute are, that *< the king (hall have, 
^* lie. as free, I3c. as the abbot had and held them ;'* and here in 
our cafe tbe abbot could not be faid to have them, inafmuch as the 
leflee of the abbot paid tithes. I anfwer, that the abbot held the 
inheritance difcharged, though the lelTee paid the tithes ; and the 
ftatute hath refpefl and con(ideration to the inheritance, and not to 
the particular eflate ; and one may be faid to have and to hold^ thou^ 
be have only a right ; as a di(feifee (hall be in ward by reafon of 
bis tenure*. And as to the Archbijhop of Canterbury's cafe^ 2 Ref. 
where it is holden, that if the le(fees or the farmers paid tithes at the 
time of the dilFolution, that (hall not be faid to be a unify of pof- 
fedion, which muft be conftant and perpetual, as 1 1 Co. Priddle and 
f^apier^s cafe; that does not apply ; for the prefent is a cafe of a per* 
fonal difcharge. ^odfuit concejfum hy Montague C.].DodderidgedsA 
(#) Vide Houghton J, And Dodderidge raid,that it was agreed [a) in Boyer^s cafe, 
WiUrIi ^^^^ cited, that the landswhich belonged tothe Hofpitaliers aredit 
port of the charged of tithes, though they were in leafe at the time of their dif« 
Wbitton folution ; and yet they were not di(rolved by the ftatute of 31 //. S« 
i*dWrt«o. j,^,( by a fpecial ftatute made in yiH. 8. And Montague C.J. faid, 
that there are other words in tlie ftatute of 31 //. 8. viz. that tho 
\\T\g and all others claiming under him Oiali hold according t^ their 
titki and fliall hold the hud dif(pfaargcd of tithes; and beie in this 

9 <^C 
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cafe Porter"^ title is derived out of the inheritance, ifvhich the ab- ijSap* 
hot had difcharged of tithes, and therefore Porter Iball have it dif- ■ 
charged alfo. 

p. 1 8 Ja. A. D. 1620. B. R. 

« 

Sir Edward Coie*$ Cafe, [a Ro. Rep. i6l.] 



N a cafe between the leffees of Sir Edward Cote and the cari of j^iS^i^ 
ff^arwiciy it was agreed by the court and the counfel for both not becomt 



parties, that if one has a portion of tithes out of a re6bry, and lefting u 
afterwards purchafes the re£lory, that by this the portion of tithes £^Jj|^jj|' 
is not extinQ, but remains grantable. And Hough/on J. gave this tkt adoty. 
reafon for it, viz. for that the portion of tithes might be more ancient 
than the refiory, and that the re£lor of ancient time had no title to 
the tithes ; for before the council of Lateran^ every one might pay his 
tithes to whom he would* And Montague C. J. faid, that it was 
m pofition in the time of king John^ that one ecclefiallical and 
fpiritual man (hall not pay tithes to another ecclefiaftical man, for 
fcckjla ecclejut decimal fohere non debet ; and ^he cafe at bar was 
the cafe of an eccleGaftical perfon, viz. of a prior who had the 
portion of tithes, and alfo the redory. 

In this cafe Coventry faid, that it was affirmed in Barfdale and Supnioy. 
Sm!th*s cafe that where a vicarage was endowed de omnibus dfcimis 
garbarum^ that that includes hay : and all the judges faid, that that 
cafe was aided by a cuflom, viz. that the vicar had always after the 
endowment ufed to have tithe-hay, and that was the true cafe* 



M. 18 Ja. A.D. 1620. C. B. 

fVright V. Gerrard and HUderJham. [Hob. 306.] 

I^HE plaintiflF declares in prohibition, thzi Richard Stowden the Monafteries 

*- laft prior of the roonaftcry of HatfieU^ and his predeceffors "^^^^^ 

were, time out of mind, feifed as well of the reOory of Hatfield^ as ^ <b« ^** 

xA a certain farm there called Downhall Farm^ in his demefne as of ^.S^arenot 

fee, and by reafon thereof did enjoy the laid lands difcharged of r^^viic«^^^ 

tithes ; and then recites the ftatute of 7.n H. 8. for diflblution 3x^8. 

of abbies, and that the faid priory was under two hundred pounds fbre.wh«i^ 



was 



fer annumy and that by virtue of that ftatute king H. 8. was feifed, ^^Swa 

Jimul et femel of the faid parfonage and lands difcharged of tithes ; <«ife<> of 

and that the abbefs of BarUng was feifed of the manor of Uttinpon^ w^iy"i?me 

B B • 4 and V^^^^^'f^ 
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1610. ^^^ ^^ ^^ fcifcd, Ncv. 3d, 29 H, 8. conveyed the manor of LV- 
- tington to //. 8. and king //. 8. conveyed the faid lands, called 



thepriiry Downhall Farm, and the faid reftory lo the abbefs of Barhng^ 

wh.c'i wa$ 

dtiTiived by by virtue of which conveyance fhe was thereof feifed, (and then 

tVe'king''"'^ fpeaks not of the difcharge of tithes), and 14th Nov. 31 //. 8. (he 

held ihe furrendcred them again together with the whole monaUeiy to H. 8, 

hi»hand«for and then recires that one only claUfe of the fiatuteof 31 H. 8. for 

thenYn 28 ^^® enjoying of abbey lands difcharged of tithes ; and that by force 

U. S. grant- ^f ^j^g g^ant of the abbefs of Barling and of the faid ftatute k. H. 8. 

«d It to the » . r • . r 

abbey of W4S feifcd of the faid lands difcharged of tithes: and he being io 

wMchwai feifed granted the fame to ff^iUiam Barns^ and others ; and brinp 

diifoWed by doWn the title of the land to one Glafcocke^ and the plaintiff by 

the lands Icafe ; and then recites the flatute of 32 //. 8. and 7. E> 6. that 

werc'^aricr- ^^^^ (hould be Compelled to pay tithes for lands difcharged of tithci, 

wards fever- gnj that though the faid farm and lands were difcharged of tithes, 

lands are if/c.. that yet the defendants fued Glafcocke and \(\m for tubes, tfc. 

t«Mhrblnc- ''**^ Cl-ijc^cke disid, hanging the fuit there, and th^t be pleaded i(^ 
fiiofthcfta- fupra thcrcy ^c. 

tute •' ^x "^ 

H. 8. Whereupon the defendant by protefiation denying the unity hj 

C«r.ja*6o7. prcfcripiion in the 'prior of Hatfield^ demurs upon the decl^ratioa» 
Winch's and prays confultation. 

S. C. The plaintiff joins in demurrer, and prays that no confultation be 

granted. It fecms his prayer (hould be, that the prohibition (bouM 
itand. But either is well enough* 

The cafe in Ihort is thus. The prior of Hatfield and his pr?- 
deceffors, time out of mind, were feifed of the parfona^e of //a(- 
felJ^ and a farm in the fame parifh, called Downkall Famiy to- 
gether. 

The priory being under two hundred pounds prr annum^ was 
given to the king by the flatute of 27 //. 8. the king gives the 
parfonage and farm to the abbefs of Barking; the abbefs furrenders 
9II to the king. The queffion is, whether the king and thofe that 
claim under him fliall hold this farm difcharged of tithes, by force 
of the perpetual unity ? 

And it was adjudged againft the plaintiff, and a confultatioo 
granted, by the uniform confent [a] of all the judges. 

Tkii 



(•») It appears from S.v ffV/iam yones's report of this cafe, wUch is adoptc^ b^ 
frdi^, that this judgement was not given with the uniform confent of all the judges; 
for Ibal Mr. Juftice JVarhurton differed from the other three judges ^ and held, ihat 
ap|>ropnationi were oot giTcn to the king by (he flatute of 27 i/. 6, and that to fupplf 

csuil 
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Tins cafe doth coiifift of two great points, as they arife in order 1620. 



of ti 



ime. 



The firft great point is, whether as this cafe is, and as it is The ftrft 
pleaded, this land ought to be difcharged of tithes, though it had ****^P*'*^*- 
come to the king only by the 'ftatute of 31 //. 8. that is to fay* 
that It had never come to the pnorefs of Buritn^^ by reafon where- 
of and df her furrender it was veiled in the king by the ftaiute of 
31 //. 8. 

And I am of opinion, that in that cafe they had not been dif- 
charged. 

The fecond great point is, whether upon the whole matter, and 
the confi Jeration of a double means whereby it came to the king, 
viz. by 17 //. 8. from Hatfield^ and by 31 //. 8. from Barkings and 
upon confideration of both thefe ftatutes, this land ought to be 
difcharged by this unity of tithes. And I am of opinion that it is 
not difcharged. 

Now the firft great point I fubdivide into four petty points, 
which all conclude to the judgement of the firft great point. 

Firfti'whether the appropriation in this cafe came to the king, 
and remained in him a parfonage appropriated by force of the fta* 
tutc of 27 //. 8. only, as well as the like appropriations did by the 
other flatute of 31 //. 8. 

And I am of opinion, that it came to the king appropriate, and 
fo remained in him, by force of that flatute onlv : for if it were 
not fo, the appropriation had been dilfolved ipfofaSlo by the diflb- 
lution of that abbey, and fo had not come to the king, nor to the 
s^bbefs of Barking from the king, nor from her again 10 the king. 

The fjcond point, whether unity of parfonage appropriate -and 
the land, and having been in a fmall abbey time out of mind, fas in 
this cafe it was), and fo coming to the king by the flatute of 27 //. 8* 
only, doth work a difcharge of payment of tithes. 

And I. am opinion that it will not. Wherein we will fpeak of 
difcharges of tithes in general within that law of 27 H, 8, 
which flapd cle^r with that law, and which not. 



tnal defeat the flatute of 31 W. 8. was made; and, therefore, that the appropriations 
being given by the ftatute of 31 //. S. the difcharge extends to them. He held a I fo, 
that the intent of the ftatute of 31 //. 8. was to give equ*l difcharge to the one as to 
the other, as well to the land given by the Aatute of 27 //. 8. a$ to the land given by 
^i //. 8. And that upon that reafon was the cafe of the land of the prior of St. J»in*i 
pf JerufaUm in xo Elix, Dy, 
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1620. '^^^ ^^^^^ P^^°^ - whether the claufe of difcharge of payment of 
,. tithes, contained in the flatute of 31 //• 8. can be extended to tbe 

froall abbies and their lands, which came to tbe king l^r the fiatute 
of 27 //. 8. only, or not. 

And I am of opinion that it cannot be extended to them* 
The fourth point, as this cafe is pleaded, that is to fay, repeating 
only the claufe of the flatute 21 H.8. that gives the difcharge of 
payment of tithes, without mentioning either the preamble, or aoy 
of the other claufes that refer and reflrain that ftatute to thofe ab- 
bies that came to the king after the 4th of February^ 27 H. (• 
which excludes this abbey. So that now this claufe may feem at 
general to the court in meaning, as it is in letter, fo that it may 
comprehend as well thofe abbies that caune by the flatute of 27 H. 
8. and fo before the 4th of February^ Uc* as well as after, whether 
now the court (ball judge upon that claufe of the ftatute of 31 H* 8. 
only, without taking knowledge of the other parts of the faid fta- 
tute, which gives the claufe another conflruAioo, than by itielf 
alone it fiiould have. 

And I am of opinion, that the court fhall take notice of the 
whole ftatute (though part be on^itted material} and judge accord- 
ingly. And that therefore if it had not come by Barkings and fo 
within the ftatute of 31 H. 8. the court could not relieve it by 
this claufe, as general to all abbies, by the advantage of the gene- 
rality of the claufe, (as it is delivered in pleading), fo this point is 
bandied, as though it had not appeared to come to the king by 
Barkingyfcilicet by 31 //. 8. but only by 27 H. 8. bec^ufe as the 
claufe is general, it feems to benefit both alike, as well thofe dut 
come by the 27 as 3 1 //• 8. though in truth, and upon the confi* 
deration of the whole ftatute of 31 //. 8. it doth not fo. 
Now to the firft point, or queftion of the firft great point* 
To the firft ^^ '^ ^^"^' ^^^^ appropriations are not regularly grantable over, 
great pointy neither can they endure longer than the bodies wbereunto they 
fy qu«ft^n ^^^^ ^^'^ appropriate \ whereof the reafons are, becaufe they carry 
whereof. j^q^ Q,j|y ^j^g glebe, and tithes, (which they might grant away), but 

they alfo give the fpiritual fundlion, and make, the parfonsof tbe 
church, and fupply inftitution and indu£lion, which being the bigfaefi 
parts of truft, cannot be eftranged, and therefore the inftrument of 
appropriation runs in thefe words, that they and their fucceflbrf 
(not their afligns) Oiall be parfons, or by periphrafis hold tbe church 
in proper ufe. Now yet, by parliament, appropriation may be traat 
lated. But the queftion is, whether the aft of 97* gave them 

to 
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to tbe klog. Againft which it is objeded, that the flatute hath 1620. 
not the word of appropriation ; which) in a thing o( fo lingular - 

nature* and fo fixed to one certain body, in point of care and 
fun3ion, (hall not be taken within the meaning of tbe law» with* 
out fome perfed and proper word to carry it. 

Secondly, the opinion in the biihop of Canterburft cafe, Co. 
lib. 7..foL 47. isobje£led, that all impropriations had been diflblved 
upon 31 //• 8. if the claufe of difcharge in that fiatute had not 
been. To this an anfwer hath been endeavoured, that the ftatute 
gives to the king their tithes and their land which carry their 
glebes, which is the whole parfonage fay they ; but I allow not 
this anfwer. For thefe words may well be taken for common 
lands ; and tithes, for portions of tithes divided from the paltoral 
charge: for it (hall never be underRood that the appropriation 
fhould be di(rolved, and the church made prefentative, and yett 
by the fame ftatute, both glebes and tithes (hould be taken 
fhnn the church, and given to the king. For this were as much 
as is faid oi Julian the apoftate, that he did occidere^ non prejbjtens^ 
fid pre/by terium. 

But I hold, that appropriations are well given to the king ; ahd 
that by a word proper enough. For the ftatute gives [inter aba) 
the churches, chapels, advowfons, and patronages of fuch mo- 
nafteries, (which muft be under Aood their churches), as they were in 
them, either appropriate, where th^ were fo ; or their advowfons, 
where they were not : otherwife it were a mere tautologifm. 
Fiizh. N. Bn 32. G. icclefia it n6loria zrtfynonyma\ and words of 
appropriating are, that they may hold eccUJiam et n^foriam in pro^ 
prios ufuSi as Grindon*s cafe is. Again, this ftatute gives all thofe 
monafteries whereof the po{re{Iion did not exceed 200 1. per annum i 
fo whatfoever made to that yearly revenue was meant to be given 
to the king. And it was notorious, that a great part of their 
yearly profits did con(ift in appropriations ; for it was eafy for 
them to get advowfons, and as eafy to get them appropriate. ' 

Alfo, it was the clear purpofe of the ftatute to give the king all 
that thofe abbies had, and therefore the faving doth exclude the 
founders, patrons, donors, Uc. But, if the appropriation (hould 
be di(rolved, the giver thould be reftored to his patronage ; and 
P riddle* s cafe, Co, lib, 11. 13. fays, that appropriations in repu- 
tation pa(red both by the ftatutcs of 27 & 31 i/. 8. 

Alfo note, that the ftatute 31 //. 8. recites the furrender before 
made of divers abbicS| and inter alia^ fo all their churches, chapels, ad- 

vowfunSf 
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1620. vowfonsy patronages, (and nanscs not appropriations there), but !n 

■ ' the purview gives appropriations by name, in majonm eautelam^ as 

being granted before in trye meaning ; though it is true, that fuch 
grants or furrenders without the ftatute would not have carried 
appropriations. Therefore by the word ** churches,*' the appropri- 
' ations were conceived to be granted ; and fo fettled by the ftatute: 
and therefore the pleading is, virtule furfum reddUionis pr^d. ac 
vigore flat. i^c. For the ftatute gives not in intent, but vcfli 
only, faving this fpecial cafe, which I note, becaufe it is a fiogular 
cafe. 

And upon this I obferve further, that all the appropriations of 
• abbits' that were furrendercd between 27 & 31 i/. 8. were ifft 

fa^o diflblved, with the diflblution of the corporation, and were 
prefentable and might have new incumbents. But as foon as tlie 
ftatute of 31 H.&. came, the appropriations were reftored, a04 
given to the king, and the incumbent oufted. 

And touching the opinion before mentioned, I wonder froai 
>vhence it fprang; for fince the body of the ftatute of 31 //. 8. 
gives appropriations by name, what needs the other claufe for that 
purpofe ? and if a bye-claufe can do it, why (hould not the maia 
body ? So that conceit is vain* 
5fcona Now to the fecond point, or queftion, of the firft great point. 

liim^of^c' '^'^ flatute hath no claufe for difcharge of payment of tithes, as 
li'ft great that of 31 H. 8. hath, neither any thing to give colour to it, other 
than the claufe, that the king fhall have the lands, l^c. in as |arg^ 
and ample manner as the abboti held the fame. 

Now there are five ways or means whereby abbey lands are 
holden difcharged of tithes, that is to fay, compoftiinn, bull or 
canon, oider, prefcription of difcharge, and unity of poifeOion of 
parfonagc and land time out of mind togetheri without payment of 
tithes. Of ti)efe five the four firft difcharges the abbots therq* 
felvcs had, or might have them ; but the fifth was no difcharge in 
the hands of the abbots, but it made a difcharge of payment of 
tithes to the king, and thofe that claim under him by the favour- 
able conftru£lion of that cbufe of 31 //. 8. for fo much as that 
claufe extends to \ which opinion was long controverted, being 
^onfciTed of all hands, that it was no full and perfect difcharge in 
law : fo then it follows, that thefe lapds can receive no good, by 
this unity, unlcfs they be within the relief of that claufe of ^it 
whereof we Qiall fpcajw hereafter, 

Now' 



pont. 
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Now of the other four : The firil three, that is> compofltionf 1620. 
bull or canon, and order, were granted and affixed unto the body of ' ■ ■ 
the monadcry, and were granted unto them as perfonal privileges, 
in refpedl of their fpiritual abilities or funQions, and their capacity 
of tithes, and difchargc of tithes Tor that caufe : and therefore thefe 
hjd all vanifhcd and expired with the diffolution of the body, if 
they had not been prefcrvcd to the king and his patentees by that 
claufe. But difcharge of tithes of the lands of monafteries by pre- 
fcripf ion is of another nature ; for having been always (as prefcrip- 
tion prcfumes) in fpiritual hands, the lawjudgeth that it was never 
charged with tithe : as the pleading is, that the lands were immunes 
c folutione decimarum negativ}^ non prhatru}^ JcUicety uncharged, 
not difcharged, as if they had been once chargeable. The reafon 
whereof was, that being fpiritual perfons, they were able to minider 
to themfelves fpiritual rights, and therefore performing oficlum^ 
they might retain baieficium. And this non-charge flanding upoa 
prefcription was inherent to the land, not as a thing given, but as 
a Ti$n ens ; lands that never yielded tithe, and land of the little 
monafteries fo free of tithes, the king by the ftatute 27 //. 8. ^and 
his patentees, were to hold free, not by reafon of any privilege, 
which did need to be preferved by any flatutc, but ever by the grant 
cf the land by any kind of conveyance. 

And therefore though I faid, that djfcharge of bull or compoGtioa 
was to die with the corporation, ^et, if it were once run out time 
out of mind, it was then to be pleaded and ufed as a non-charge, 
by prefcription, which was a title of difcharge by the temporallaw^ 
and if it were impugned, it was to be drawn by prohibition to a 
trial at the common law, and this without the help of any ftatute. 
And therefore in the biftiop <ylfVmchefier^% c.afe, it was refoived, 
that the biftiop holding lands of his biftioprick, difcharged of tithes 
by prefcription, his farmer being a layman, ftiall have a prohibiiioa 
for his difcharge ; and fo Qiall the bifliop have himfelf, though he 
be a fpiritual perfon. And yet biftiopricks and their lands are, in 
point of difcharge of tithes at the common law, out of all ftatutes. 
So then, the conclufion is, that of the five ways of difcharge of 
tithes, three, that is to fay, order, compofition, bull or canon, are 
preferved and kept alive by the claufe of difcharge in the ftatute 
of 31 //. 8. and a fourth, which is unity, is created by that branch ; 
and the fifth, which is prefcription, fiands by the conmnon law, and » 

liacb no need nor ufc of any ftatute. 

Now - 
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1620* FourtTiIy, It was fuch a bear's whelp» as it was an age before if 

■ would be brought in any fhape, and yet when all was done, it was 

cad into a form of pleading which departs from the rules of all art 

of reafoning: for it is pleaded thus, for example : The prior of 

HatJieU^ i^c. time out of mind, was feifed of the parfonage and 

Idjidy Jimul ei frmely et ratione inde held the land difcharged, lie. 

And yet you may not deny the argument, which mud be, that 

unity by prefcription difchargeth^ tlu>ugh ii be confefled to be 

falfe. And if you fuppofc the major^ and turn it into a JyU^ijm^ 

you are not allowed to deny it fo as to demur in law upon it ; yet 

wherefoever fuch a unity is with a clear non-payment of tithes 

time out of mind in a body fpiritual, capable of a non-cliarge, it 

might have been laid as an abfolute difcharge upon better rcafoa 

diredly, than to lay it upon the anity ; for the prefumption oi a 

perfefl difcharge in that cafe was not doubtful ; for in Pr\ddlc% 

cafe, Co* lib, \\,foL 14. it is truly faid, that a unity and a pcxfecl 

difcharge by prefcription may ftand together. 

Now then it is agreed, that where the unity is fuch as is allowed 
for difcharge, it is not fo allowed for iifelf, and of its own flrength, 
but in contcniplation of a true difclurge, which in fuch confuGoa 
of poffefli^ns and privileges of all natures may well be conceived, 
though it cannot be {hewed. Now tjiat prefumption fails in this 
cafe. For where there are four ways, as hath been faid, to dif- 
charge abbey lands of tithes \ that is to fay, order, compofition, 
bull or canon, and prefcription ; all thefe may be prefumed to main- 
tain the difcharge by unity, where the fatne body of the abbey con- 
tinued feifed, both of the parfonage ar.d the land, from be}on(l 
memory, till the ftatutc of 31 //. 8. For then that (latutc, and 
the claufe of difcharge thereof, did attach upon it with full advan- 
tage. But in this cafe, which is a novelty, three of thefe prefump- 
tions fail with the priory of Hatfield^ as hath been faid, that in or- 
der, compofition, and bull or canon. 

Now if it be faid, that if the abbey ol Hatfield were difcharged 
by prefcription, that that remains ; I anfwer, that if it be fo takcoi 
it makes cxpicefsly againft the plaintiff; for that difcharge is fuf- 
ficient of itfclf according to the courfe of the common law, and 
hath no need of the help of any (latute, as hath been faid, and there- 
fore cannot be admitted in under ftand ipg to maintain a unity, 
which hath no force but by the flatute of 31. for fi£lion is never 
admitted where truth may work } as where cejiuy. que ufe^ and his 

fcoflcc 
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feoffee join in a feoffments it (hall be the feoffment of the feoffee* 1620* 
Soi where in PriddU^t cafe, it hath been faid, that an eSe3ual unity ■ " ■ 
muft have four qualities ; that is to fay> it muH ht perpetua^stqualts^ 
kgitima^ et libera ; you muft add unto it a fifth, that is, it muft 
continue in the fame body : elfe the prefumption of true difcharge 
ceafing lofeth its force. And I am of opinion, that, if in this 
cafe the plaintiff* (hould lay the difcharge by prefcription, the de* 
fendant might avoid it by (hewing, that the abbey was difcharged 
by order, compofition, or bull, within the time of memory, or, at 
the leaft, it were a great evidence for him. 

M. 18 Ja. A. D. 1620. C. B. 

Baker v. Cocker* [Hob. 295.] 

JDETER Baker^ vicar of Stower Pajne^ libelled in the fpiritual Umbsoffe- 

court for tithe-lambs againft Robert Cocker^ and laid, that there JlSwned^" 

was a cuftom there, that all lambs engendered, fallen, and bred ^getheryaii 

... . I r •/! t unreafona- 

tipon any one tenement, or living in the fame pariQi, although they bie cuAum. 
belonged to feveral owners, have been caft, and reckoned together, 
as if they were but one man's, and the tenth or tithe-lamb of them 
fo counted together hath been paid for tithe. 

Whereupon Henden prayed a prohibition, becaufe all cuftoms 
againft common right are triable at the common law* Which was 
granted. And the court was further of opinion, that the pretended 
cuftom was unreafonable and againft law : for by this means it might 
fall out, that fome one might have but one Iamb, and that might 
be taken for tithe, and he that had more fliould pay nothing at alt. 

M- 18 Ja. A. D. 1620. C. B* 

Slade V. Drake. [Hob. 295.] 
'DOGER Slade brings a prohibition againft John Drake efquire, in t decla- 






farmerof the reftory of Axmin/fer^ and declares, that whereas ^^^^uw 

Richard Gill late abbot of the monaflery of Newham^ in the county >f t'^* ?'»»»•» 

pf Devon, was feifed of a meflbage and divers lands, meadow and cxemptiun 

pafture, parcel of the poffeffions of that monaftery, to the time of "^^'" *? 

the diflbluiion, in fee ; and whereas alfo the fame abbot by himfelf 'nuft (heir 

and his farmers, at the time of the fame diflblution, held and en- [he abbLt *' 

joyed the ftrae acquitted and difcharged of all manner of tithes ; and !**4 ^^f 

being fo feifed, furrendered the fame 30 H. 8. ; and then recites* the cbaifcd at 

claufe of difcharge of tithes in the ftatute 31 H. 8. and then brmgs ihJ dSbi?. 

voJL. II. . cc down **«»»**»"»>^ 
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down the land by defcent to queen Elizabeth^ and from ber to f Tie duke 
of Norfolk^ and from him to the lord fF'tUiam Howard ; and that he 
by indenture enrolled in the chancery, within fix months, bargained 
and fold the fame onto the lord Piire and his fon, 3 jfac* and tbcy 
demifed It unto Slade the plaintiff; and then Drake the defendant 
fued him in the confiftory court of the biOiop of Exeter for tithe (A 
wheat and other grain againft the form of the faid flatute. 

Whereupon the defendant demurs in law generally, and prays 1 
con ful tat ion* 

Upon this cafe, after folemn argument, judgement was given for 
the defendant, and a confultation avr^rdedy ff^ariur/on diflenting. 

In the argument of tliis cafe, I made two great points. 

The firll, whether the declaration were good or no ? and I held 
it not good. 

The fecond, whether the fault of the declaration were in the fub- 
flance, fo that advantage might be taken of it upon a general de- 
murrer ? and I held the fault fubftantial. I firft profefled if my 
judgement fhould take counfel of my intereft or afTedlion, IDiould 
be of another mind ; but 1 was bound within former rules of juflice, 
precedents, religion, and prudence. Juftice, fuum cuique tribuiri^ 
tithes to whom tithes belong. Vxcc^itnx^Jlarefuperfemitas antiquas. 
Religion, merit Jumma habetur rat 10^ qua fro religione facit, PriH 
dence, quod dubitas^ nefearis, De non appanntibus et non extjlentilus 
eadem ejl ratio. Now to the firft point ; Littleton fays, that plead- 
ing is the honourable, commendable, and profitable part of the law, 
and by good defert it is fo ; for cafes arife by chance, and are 
many times intricate, confufcd, and obfcured, and are cafl into form, 
and made evident, clear, and eafy, both to judge and jury (which 
are the arbitrators of all caufes) by good and fair pleading. So that 
this is the principal art of law, for pleading is not talking ; and there- 
fore it is required that pleading be true ; that is the goodnefs and 
virtue of pleadings and that it be certain and fingle, and that is 
the beauty and grace of pleading. 

Therefore the law rcfufeth double pleading, and negative preg- 
nant, though they be true, becaufe they do inveigle, and not fettle 
the judgement upon one point. 

Therefore .firft general pleading is difallowed though it be ia 
matters of fad, as a covenant to make an ellate by the advice ofJ^S^ 
be muft (hew what advice he gave, 26 //. 8. I. 16 £• 4. 9. 

Condition that the obligee fhall enjoy an office according toi 
grant of letters patent, he muft not plead inhacverba^ but be mutt 
ibew the effe£l of the letters patent^ and the enjoying accordingly* 

But 
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But becaufe it hath been faid, this is a fpiritual a6t (which yet I 1620. 
grant not to be fo) he that pleads depofition of an abbot, he (hall ■ 

plead before what ordinary, 9 E. 4. 24. 

So, debt upon leafe of a vicarage, the defendant pleading a fequef- . 
fration, muft (hew by what ordinary, for what caufes, as for non- 
refidence or the Jike, and legal proccfs of fequeftration, 5 E. 4. 29. 

So, union of chapel muft be fliewcd ; by whom, fciL the pope 
or bifhop; not generally, concurrentibus iis^ isfc, 11 H. 7. 8. 

In pleading a divorce, you muft fhew before whom it w^s, and 
f«t forth the caufe of divorce, 1 1 //. 7. 27; but all the proceedings 
you (hall not need, as you (hould of a recovery at the common law, 
fti £. 4* And therefore in Specot^s cafe, 5 Rep, 57. the bifhop 
cannot plead raufe of refufal, fchifmaticus inveteratus : nor upon the 
ilatute 4 //. 4. that a man was defamed of herefy. But they muft 
'fpecify the fchifm or herefy, though they be matters of mere fpiritual 
cognizance. A7//f Dyer^ 8 Eliz, 1 54. Haunter of taverns, player 
at unlawful games, ei oi alia dlverfa crimina crtminofus* 

For this is regular for difference between the king's courts and the 
courts ecclcfiaf^ical, that though a fpiritual caufe cannot originally 
and primitively fall into the king's court ; as for calling a maa 
heretick he (hall not have an a£Hon of the cafe, 20 //, 8. yet, if a 
civil a£lion be well commenced, as in the cafes cited, a quare impedit 
or an a£lion of falfe imprifonment, if any thirtg fall incidently, that 
is fpiritual, the king's court (hall continue the plea upon it either 
by jury or demurrer, except in cafe where the law hath provided 
trial by ecclefiafiicks ; as by the iffuc upon baftardy n*unques accoupJfy 
lie. literature^ and the like : in which cafes the bifhops are not 
judges, but minifters of the king's courts as other kind of triers 
are ; whereupon the court proceCjs to judgement according to their 
certificates and trials. But on the contrary, if a cafe begin well in 
the fpiritual court as being fpiritual, and a point fall incidently, 
that is of temporal cognizance, it is clean contrary : for the trial is 
called from them ; as in daily cxperieiTce, in prefcription and limits 
of parifhes, in fuits of tithes. 

Now, if it be a point of difcharge that is to be pleaded, as this cafe 
is, it muft ever be pleaded fpecially, and (hewed to the court, how 
the difcharge is ; for it is no difcharge if it be not fufficient ; and 
the fufficiency is matter of law, and therefore muft be feen and 
judged by the court ; as is 22 F. 4. foL 40. And Manjel\ cafe, 
Co. lib. I.fol. 3, 

Now, touching the difcharging of tithes themfelves, and the plead- 
ing of them at the common law ; it is to be obfeived, that they are 

QQ, % things 
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things of common right, and do of right belong anto the church. 
And therefore though it be true, that before the council of Lateran^ 
there were no pari(hes, nor parifh priefts that could claim tbem, but 
a man might give them to what fpiritual perfon he would^ yet to 
the church he mud give them. But (ince pariflies were ereded, 
they are due to the parfon, (except in fpiritual regular cafes), or vicar 
of the pariQi ; and therefore when you have a prohibition of dif- 
charge of tithes, you mud confider it is a plea in bar againfi com« 
mon right to a demand of tithes, which is a common right, thoogh 
they be in feveral courts, as by a reieafe either in deed or law. 

Now then, if you will difcharge a jull demand, you muft (atisfy 
the court of your difcharge. Confider then the kinds of difcharge 
of tithes, theperfons capable of them, and the means bow. 

The perfons or bodies capable of them, are either fpiritual or 
temporal. 

Temporal I fay, when they were temporal, when the difcharge 
did firft veil in them ; for otherwife if the temporal man fuccecd a 
fpiritual body in difcharge, as upon the fiatute 31 //. 8. it is to be 
reckoned in a fpiritual perfon or body, not in a temporal one. 
Difcharfc The fpiritual perfon had four ordinary ways of difcharge, that is, 

«f tithci. j^^ jjyjj Qf fj^g pope: adly. compofition : 3dly. prefcription, and 
thcfe were abfolute : 4th!y. order, and that was limitted folong a 
land remained in the manurance of the religious perfons themfelves; 
and thefe were thcCiflcrctans, the Templars, and the Hofpitallen, or 
Hierufalomitans : but unity of pofTeflion of the parfonage appropriate 
and the land tithablc was no difcharge, nor fo holden at the commoQ 
law ; but how that came into ufe, and upon what reafons, and with 
what cautions, and how to be deduced in pleading, I (hall fpcak 
after when I come to the fiatute of 3 1 H. 8. 

Now, clearly, at the common law, the fpiritual perfon could 
not claim his difcharge by bull, compofition, or order ; but he rouft 
plead it with his ground and reafon fpecially ; but his difcharge by 
prefcription was allowed him without any other reafon, becaufe he 
was a perfon capable of fuch difcharge. And fo the original was 
probable, and therefore the prefcription was allowed him as in other 
cafes immemorial whereof the original cannot be found, but is ever 
prefumed juft. 

Now temporal perfons (not to fpeak of the king, which was a 
fpecial cafe, 22 j^Jffff) had two ways to obtain tithes, or to difcharge 
tithes ; the firfl was by grant of the parfon, patron, or ordinary: 
the other was by a prefcription ; but that was ever, not preJcrifiU 
Jimplex^ but compojiia^ not a prefcription fingle but compoudded, dif- 
fering 
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fcring from the cafe of the fpiiitual perfons* And fo is Ptgot ani 1620. 
Heron* s cafe. And fo are the common cafes, where men have tho —i—^.. 
difcharge of tithes in kind by paying compofition for them in 
money or land or penfion held or enjoyed by parfons and vicars in 
lieu of them, 8 £. 4. -f*. N. B. Wr. 

But now note a ftrange anonialum in this cafe, tithes differing 
from all other cafes in law. 

For whereas prefcription and antiquity of time fortify all other 
titles, and fuppofe the beft beginning that law can give them: in 
{his cafe it works clean contrary. For whereas a grant of a parfon, 
patron, and ordinary is good of itfelf without any recompence or 
confideration ; when it runs out to prefcription, it dies and periihes ; 
whereof no other reafon is given, but that our books fay that a man 
may prefcribe in modo dectmandi^ but not in non decimando : and thii 
is mfavorem ecckjiaj left lay-men (hould fpoil the church. 

But I will make another reafon not diflbnant from law. 

There are prefumptions of law fo violent, as though they be falfe» 
a man fliould not be received to aver againft them ; as, in z precipe^ 
the tenant pleaded himfelf villein to T. S. and that he hath nothing 
but his villenage ; the demandant had no reply, though it were falfe, 
but his writ muft needs abate, till the llatute 37 E. 3. did admit 
the counterplea; ManJeV^ cafe, and 16//. 7. So in replevin, if 
upon avowry the tenant difclaims, he fhali have judgement, though 
it be falfe : for the law believes, that thefe parties will not do them* 
felves wrong in fo high a degree. The like reafon moves in this 
cafe : the law prefumes violently that a layman cannot be abfolutely 
difcharged of tithes ; and therefore will not allow a prefcription of 
fuch difcharge; holding it more reafonable, that fome one man 
fiiould fufier a mifchief to lofe fuch a privilege, being fo impro- 
bable and of fo dangerous confequence, than for his particular to 
admit a fpoil of the church and a decay of religion, according to 
the rule, omm magnum exemplum alijuld habet ex inijuoj quodpublici 
utilttate compenfatur. 

So, though you (hall be allowed your difcharge by grant when it 
appears, yet when it appears not, Jlahttur prajumptioni dmec probe^ 
tur in conirarium. 

Now the common law, as touching the difcharge of tithes, and 
the forms of pleading it, ftandingthus; the next queftion is, what 
change the ftatute of 31 H. 8. of monafteries hath made in tliat 
behalf? 

And I am of opinion that it hath made two main cbangei. 

cc 3 Tht 
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The firft, that it hath by force of the claufe of difcharge prcfcrved 
and continued certain difcharges that were before the ftatute, that 
is, by bull, compofition, and order, and conveyed them over to the 
king and lay perfons, which elfe would have vaniQied and dit 
folvcd with the fpiritual bodies themfelves, whereunto they were an- 
nexed. 

The next is, that it hath created and made one new difcharp 
which was not before at the common law, that is, the unity of the 
poITeflion of the parfonage and the land tithable in one hand. 

And this was long controverted ; but now is a received opinion by 
the determination of the king's courts to be de lege^ a difcharge 
within the meaning of the law; as the divines fay, that articles are 
made de fide^ by the determination of the church. 

But in this cafe of unity, four things are to be obferved : 
Firft, that it is no difcharge of tithes but (as it is well obferved) 
a difcharge of the payment of tithes ; and, therefore, if it be pleaded 
by way of difcharge generally, and the jury find nothing but a per- 
petual unity, it is found again ft the pleader \ and fo much is agreed 
in Priddle and Napier\ cafe. 

It is no difcharge, except it be by prefcription. 
If it be perpetual, yet, if it be alleged, that the abbot or his fanner 
paid tithes, that doth deflroy the prefcription, becaufe that proves 
that there was no real difcharge, but a non-payment by unity only ; 
yet a unity by prefcription is good prima facie \ but not of itfclf, 
but in contemplation of a perfevS) difcharge, that (hall be fuppofed, 
thpugh it cannot be found for the infinitenefs and impoflibility of 
fearch of things beyond memory. 

Laftly, though unity perpetual be allowed, yet it is not well 
pleaded except you had that ratione inde they held difcharged of payt 
ment of tithes time out of mind \ for though the unity (hall be tra« 
verfed, and not that conclufion or confequent, yet th^t conclufioq 
fixeth it to the ftatute, and anfwers the rqal and pcrfe£l difcharge 
that is prcfumed under the unity, to which the unity itfelf is but 
augmentative : but yet I am of opinion, it is but a fault in fonn« 
wliich will he cured by a verdi£l or general demurrer. 

This difcharge by unity being the only difcharge that is created 
^nd made of new by this ftatute, all other difcharges are' not other- 
ways prefcrved but by tliefe words, *^ that the king, his jieirs and 
*' fucceffors, and fuch perfons, their heirs and afligns, v^hich (ball 
<^ have and hold them according to their eftates and titles, be dif- 
S^ charged and acquitted of payment pi ti^hcs^ a^ freely, and in a^ 

V Urge 
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^ large and ample manner as the faid abbot had or held the fame at 1620. 
** the day of the diflblutidn of the fame." ■ 

So, iirft, it is plain that this claufe gives neither new difcharges, 
nor enlarges the old ; but continues and bounds them within the 
limits of thofe that were enjoyed by the abbot both by word and 
meaning according to the cafes, tot^ tama^ (ffr. For though unity 
(as hath been faid) be now ufed for a difcharge, yet it is not fo for 
itfelf, but for a more perfe3, which is prefumed, though it appears 
not. 

Now tliis being the fubfiance and body of this claufe in word and " 
meaning, it is {(range it (hould be moved, that out of this claufe 
may be drawn a conceit of a liberty given to the pofleflbrs of abbey 
lands, to plead their difcharges in other form, and with more gene* 
rality and favour, than the abbots themfelves had in thofe cafes : 
againft which the reafons are many. 

Firft, the word is exprefsly touching the having and holding of 
them, not' a touch nor a glance of the pleading of them, which it 
merely heterogeneum. ' . 

Secondly, if thefe words Ihould be extended to pleading it would 
turn exprefsly againft them ; for then it mud be under ftood, that 
they (hall have the benefit of pleading in as large and ample manner , 
as the abbots had. Which implies a negative, ihat it (ball be in 
no other nor larger manner; for. the rule is, that affirmatives in 
flatutes that introduce new laws, imply a negative of all that is not 
in the purview. 

And therefore in Amy T(iwnjtnd\ cafe. Plow. 1 1 r . it is adjudged, at* 
it hath been (ince, that where one comes to a po(refrion by a ufe out 
of a (bte difcontinued, fo that the entry was not lawful 10 the ceflui 
que ufty luch A poflTcflTion works no remitter, bccaufe the ftatute ap«. 
points the po(re(rion in the fame manner and form (which imports 
a negative), and no other as are in ufe. 

So the ftatute fVeflni. 2. appoints that the demandant in a quod 
it deforceat may vouch acjieffit tenens ; if in the firft aflion he could 
not vouch (as if it were a Jcire fac)y then cannot he vouch in the 
quad ii deforceat y being demandant, 14//. 7. 18. 

Thirdly, if you (hall admit this expofition upon this claufe, you 
muft admit it alfo upon the body of the law, upon the like words^ 
which are thus : " the king (hall have and hold, to him, his heirs 
^' and fucceftbrs, all monafteries, and all their lands, tenements, rents, 
*^ l£c. and in as large and ample manner as the abbots had the fame 
^ at the time of the di(rolution ;" fo then it (hall fu$ce to plead,> 

C c 4 that 



39* CASES. 

1620. ^3t ^bc abbot was felled of a rent charge out of my land at thie time 

■ • of the diflblutiony i^c. without (hewing any other title. And foof 

other flatutes ; and this kind of pleading hath the fame pretence of 

lofs of writings, of grants, of rents, reverGons, and the like, and in- 

finitenefs of fearch, and more than the cafe of bulls and the like. 

4. This form of pleading that lies fo open and obvious in the words 
of the ftatute, and was fo eafy and pleafing to them that fought dif- 
charge, was never to this day amongft fo many bufy wits ever 
oEered in any aurhentical pleading, much lefs received the leaft al- 
lowance, by the opinion of any learned or grave man ; but the con- 
trary, by the fpecification of the difcharges, except in the cafe of 
prefcription ; and yet in the cafe of unity, though it be by prefcrip* 
tion, it is alfo fpeciiied. 

5. Laftly, this were to take a fiatute contrary to the common lawy 
which trufted not laymen with their prefcriptions, and yet now you 
will truft them without prefcription, with that that belongs to the 
court to judge. And this is againft a main rule in expounding fla- 
tutes, efpecially in odiofis. 

So no man but can fee what abfurdities would follow by admit- 
ting a change of regular forms of pleading to vulgar fpeech, ufed in 
9£ii of parliament, to exprefs the meanings which are every day by 
the judges extended, reflrained, and changed according to a better 
rule of reafon and juflice than the words bear. And if the words 
rule not in fubftance, much lefs in the forms of pleading, which is 
the a£l of law, as hath been faid : and this precedent of irregularity 
of pleading is as ill in confequence as the principle. 

So the Aatute of 4 //. 4. of herefy, before mentioned, was not 
pleaded as the fiatute went in general, but the herefy (pecially af- 
fjgned. 

Now take the fiatute 34 //. 8. c. 20. that provides, that if the 
tenant in tail of the gift and provifion of the king, fuffer a common 
recovery, the rcverfion or remainder then being in the king, that 
fuch recovery (hall not bind the heirs in tail, but that they may enter 
after the death of the tenant in tail ; will any man fay that the heir 
may plead that his ancefior was tenant in tail of the king's provi-* 
fion and revcrfion or remainder in the crown, when he fuffered the 
recovery ? . 

So, in the cafe of 1 1 //. 7. c. 20. if any woman (being tenant in 
tail of the gift of any of the anceftors of the hu(band) difcontinue, 
the fame (hall be void, and it (hall be lawful to the perfon, to 
KV'bom the iuterqft after ihp death of the woman (hall appertain, to 

cnt^ ; 
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Cftfcr : will any man fay that it were well pleaded in thefc words, i62o. 
without (hewing how the efiate grew, or how the difcontinuance ' 
was made ? and yet be that is to take the benefit may be a ftrangcr 
to the conveyance, as upon a covenant to raife the ufe. 

So, upon the ftatute 32 H, 8. of conditions, thefe are no ttiif- 
chiefs to the difcharges that were before time of memory of all 
forts : for they muft be maintained and pleaded by prefcription, even 
unity itfelf may be fo. Neither is there any mifchief in eflfed to 
thofe difcharges, which were created fince memory; if they be true, 
and the original unknown ; for they may be both fuppofed and 
pleaded by prefcription : for they had their eHe£l of difcharge, and 
the prefcription cannot be impeached, but by ihewing a late original 
of fuch difcharge, which if the adverfary can (hew, the party him- 
felf may much better : fo then there remains no prejudice but in 
one cafe, where there can be no reafonable prefumption of a lawful 
difcharge, which is, where there cannot poflibly be a difcharge by 
prefcription, that is, where either the abbey was founded, or the 
lands were purchafed to the abbey (ince memory, in which cafe to 
prefume a difcharge even to the laft times, where there is no appear- 
ance of it, is as much as to fay all abbies halve difcharges for all 
their lands ; which may be extended even to orders that had dif- 
charges thereby for their own manurance ; for they might alfo ob- 
tain by bull, or otherwife, general and abfolute difcharges. And 
this may be concluded, that if this form of pleading be once received, 
you (hall have all others left, and this only ufed, which is one of 
the weightieR reafons that makes me explode it, con(idering the bufy 
wits, that have ufed all means to win difcharges and forms of plead- 
ing to that purpofe, and yet never todk boldnefs to offer this. And 
what needed all the labour about unity by prefcription, or with- 
out prefcription, if they might have pleaded difcharges at the time 
of the diffolution ? For it is eafy to prove a non-payment, by rea-^ 
fon of a unity for any time ; and non-payment is the common evi- 
dence for the proof of a difcharge fufEcient, which may be proved 
when a perpetual unity cannot be. 

Difcharge in abbots muft now be proved apo/!erion\ for no man 
living can now fpeak to the time of abbots. As to the cafe of ^;»- 
bijh ^TiA Talboys^ it is no authority ; for the judges are divided two 
Co two. Secondly, both parties pleaded there, viz^ covin and deceit 
were matter of hGt. 

And as to the cafe of Strata MarccUa^ that is no authority at all; 
f9f no judge fpeaks a word to (hat point| and the judgenjent paffeeh 

againft 
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1620. againfl him that pleaded fo. But that indeed was upon another. 

■ reafon and point. And as to Cokeys opinion in this cafe of the biihop 

of Canterbury^ lib, 2. 48. I anfwer, firft, that the opinion makes 

not at all to the judgement of the cafe, to fay that by the ftatute3i 

fuch a difcharge may be pleaded. 

Next, it is no part of the refolution of the court, but an addition 
of his own, and that fudden and interpofed. 

Thirdly, it is fo imperfeftly fet down, that the prior, Wr. foit 
may be the prior and his predeceffors. 

And as to fuch an allegation being commonly ufed in prohibitions; 
this argues plainly, that either he miftook the pra£lice, or the book 
miflook him, (which I rather believe), which is made the ground of 
his opinion : for there is no authentical precedent, much lefs judge- 
ment or grave opinion to that purpofe. 

And again that cafe of fFinchtfier^ in the lame book, /«/. 44. 
being both 38 Elizabeth ^ PriddWi cafe coming after, ip jfa^. in his 
1 1 book foL 44. he makes thefe queftions, that if any abbey have 
been time out of mind, and an appropriation fince, yet they may 
prefcribe in a general difcharge ; for that may be though a unity 
come after. But faith he, if the abbey itfelf were founded fince 
memory, then he cannot prefcribe at all in the general difcharge; 
and fo leaves it as a cafe defperate, wheie the abbey was founded 
fince memory; which yet he might eafily have relieved, if he might 
plead a difcharge; time of the dilTolution, without (hewing how^ 
which is either a retra£lion or an explanation of his former report. 

Now to that which was well moved and obje£led by my brother 
Huttofty that the plaintiffhath not well conveyed to himfelf the land 
charged with tithes, I hold that the defendant, notwithftanding that 
defed, cannot upon the whole matter have a confultation, if tb^ 
difcharge had been well pleaded : for the title of the land is not in 
queftion, but whether the land be difcharged or no, which any man 
that is anfwerable for the tithes may plead, whether be have good 
title to the land or no ; and fince the parfon in this cafe hath fued 
him for the tithe, he hath enabled him to make his defence, either 
by plea of difcharge in the ecclefiaftical court, where he needs no 
title ; or by prohibition to the fame cffeQ. in the king's court, which 
is in lieu of it, and fuppofeth that he offered his plea there. 

And this is regularly true, that if the prohibition be faulty, yet th^ 
defendant (hall never have a confultation, if it appear to the court that 
the fuit in the ecclcfiaRical court was not well founded, as it was 
there heard, though he might have had a fuit in another manner. 

An4 
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And therefore M.i8c2 Eliz. Dy. 170. one fucd for tithe com l6ao. 
on fixty acres of ground ; the defendant in his prohibition laid '■ 
that all was barren ground, and paid no tithes ; whereupon ifllie 
was taken, and the jury found that thirty acres were fo, and that 
the other thirty acres were barren, but yet had paid tithe, wool and 
lamb. The whole court thought at firft a cbnfultation ought to 
be awarded for that part ; but yet upon better advifement, they 
refolved the contrary ; for he had no right to purfue his fuit for 
corn ; and by the fame reafon, if the land be difcharged, he ought * 
not to fue any man for the tithes of it, whether he hath title to the 
land or no, 

I hold the declaration grofsly faulty in another point, that he 
hath laid no eftate of the difcharge of tithes ; for he hath not faid 
that Gill the abbot was feifed of the land in his demefne as of fee 
difcharged of tithes ) but hath made it two fentences, that he was 
feifed of the land in fee, at the time of the diffblution difcharged of 
tithes, which may be true, if it were but for that year by grant of 
parfon, patron, or ordinary. 

The fecond great queftion is, whether the demandant in this ca(e 
ought to have demurred efpecially ? for the plaintiff hath laid, that 
the land was difcharged, which the defendant by his demurrer 
may feem to have confcfled. But I am of clear opinion, that 
the general demurrer notwithftanding, the defendant may Aill take 
advantage of the fault. The words of the ilatute are, that the 
judges fhall proceed, and give judgement according as to the very 
right of the caufe and matter in law (hall appear unto them : fo 
right is as no right, if it appear not to the court, as we proved in 
the cafe of Heard and Bajkerville^ that the not (hewing of a deed^ 
or not producing the letters teflamentary, or of adminiftration, or 
pot laying a place of vtjne^ is not remedied, by general demurrerr 

\Upon this judgement a writ of error was br ought ^ and the cafe 

was argued three fever al tinfes in the (ourt of hinges bench; ift,'by 

pridgeman for the plaintiff in error ^ and Calthorpe for th^ defendant ; 

nexty by George Crohefor the plaintiffs and Jermyn for the defendant ; 

and thirdly J by Yelverton for the plaintiffs and Damport for the defen^ 

dant. Calthorpe has given but apart of his argument y and refers for 

$he refidue to a manufcript boak of which I have not been able to get 

poffejpon. I have therefore contented myf elf with extracting the argu* 

xnents of Yelverton and Damport^ as the quefiion Jeems to have been 

more fully difcuffed by Telvfrton than by either of thf counfel who pre" 

^f4fdhfm'^ 
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1620. Teherton. — It appears by the feveral daufes of the flahite of 

; 31 H. 8. c. 13. that that ftatute aitns rather at a difcharge in pof- 

feffion, than in right, and that being fo, it will be fufficient in a 
furmife for a prohibition, to fhew a difcharge in pofleflfion, which 
i< a difcharge from the payment of tithes at the time of the diflbla- 
tion ; and the law will not oblige a man to (hew a difcharge in 
right. And that the fiatute aims only at a difcharge in pofleffion 
will be evident upon confidering it : for after reciting that " diven 
•* others were difcharged of the payment of tithes before the diffo- 
** lution," it enafls, that "all and every fuch perfon or perfoni, 
their heirs and afTigns, which have or hereafter (hall have any roo- 
nafteries, (!fr. (hall have, hold, and enjoy them, (sTr. according to 
^ their eflates and titles, difcharged and acquitted of payment of 
" tithes, as freely and in as large and ample manner as the faid late 
^ abbots, tic. held them, lie. at the day of the di(rolution :" fo 
that the fiatute fpeaks only of a difcharge from the payment of 
tithes, which is merely a pofle(rory difcharge, and not a difcharge 
in right; as we may fee by 18 £. 3. Barn 047. which takes a 
difierence where a defeafance is for the difcharge of an annuity, 
and where it is for the difcharge of payment of an annuity : for in 
the firft cafe a releafe muft be produced, becaufe it goes to the 
right : but it will be otherwife in the other cafe, becaufe it goes 
only to the payment. By 38 E. 3. 6. it appears, that there is a 
difference where the right of tithes comes in queftion, and where 
the poffeflion : for that in the firft cafe the court will be oufted of 
jurifdidion, but not in the laft. In 13 //. 4* 10. upon a fuo VKtr^ 
ranto it is holden, that if the queftion be of the right, a fpecial 
anfwer muft be given ; but, if it be merely of the po(re(Iion of the 
liberties, then it is not neceffary to make title. 

2. If the general furmife be not good, and the patentees (hall not 
hold difcharged of the payment of tithes according to the poffef- 
fion of the abbey at the time of the diffolution, great mifchief 
will enfue to the purchafers, it being impo(fible for them to (hew 
the particular difcharges of the abbey : for there are fix mannen 
of difcharge from the payment of tithes, viz. by order, by the 
pope's bulls, by prefcription, by compofition, by councils, by unity 
of poOefnon ; and fome abbies had one part of their lands dif* 
charged one way, and another part another way ; and hdw is it 
poflTible for a purchafer to (hew the particular difcharge amid fuch 
a variety ? To obviate the mifchief that would enfue from this, 
the ftatute muft receive a favourable expofition, as other fi^tutes of 

a fimilar 
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a fimilar kind have; as in 4 //. 6. 26. by Martin^ 11 //. 6. 4. by 1620. 
Newton^ Com, 538. iy Z)/^r, where you will fee the rule given by ■ 
the judges for the expofltion of ftatutes» that they are to be fo 
conftrued as to redrefs the mifchief. 

3. The patentees come in in the po/f^ and are not any way privy 
to the inflrument of difcharge : and therefore to force them to 
(hew the inflrument, where they have not any means of coming at 
it, nor are any way privy to it, is againfl reafon. And that they 
are not privy appears by 3 E. 3. Garrantee 70. & 35 H. 6. 57. 
where' it is hrlden, that the Hofpitallers, who had the lands of the 
Templars after their diflblution, fliould not take a tenure in 
frankalmoigne, or an appropriation made to the Templars. And 
it is clear that the king and his patentees come in by the furrender 
of the abbots, and under them, and not by the flatute of 31 //. 8. 
r. 13. as we may fee by Dy. 3. k^ Com. Adams's cafe \ and after 
the furrender of the pofleflions the corporation remains as it was 
before, according to the cafe oi Magdalen College^ in 2 Rep, 77, 78, 
20 H. 8. Br. Extingui/bment 35. & 32 H. S. Br. Corpora/ions 78. 
and if the corporation remains, the privilege which was perfonal, 
and annexed to the corporation, remains with it, and was not in 
any wife transferred. And although the 31 //. 8. hath a claufefor 
the fettling of abbies in law, yet things annexed in privity will not 
be transferred by that ftatute. Which being fo, it follows that 
the patentees cannot hold thofe lands difcharged of the payment of 
tithes, unlefs it be in refpeft of a poflelTory difcharge ; for the dif- 
charge in right, be it by order, bulls, i^c. is not transferabk^. 

4. The prohibition demands nothing, but is only to give jurif- 
didion to the temporal court, and to flay a fuit in court chriftian : 
and the law hath at all times been very favourable to the jurifdic- 
tion of the temporal courts, that they (hall not be oufted of jurif- 
di£lion by any nice con(lru£lion ; and therefore in 31 /;(.6. 7. 
we fee that before the flatute of ffyi. 2. an indicavit was 
grantable at common law, though the fuit was for lefs than a 
fourth part of the tithes ; and after the flatute of fFeJK 2. ^and of 
Articuli clerij a writ di advocatione decimarum was allowed ; with 
which agrees 16 £. 3. ^are impedit 147. By 38 E. 3. 13. & 
F. N. B. 30. a writ of right lies of oblations. By 4 £. 3. 141. 
it is not neceflary to allege efplees in an indicavit: and by 18 £.3. 
58. the time of avoidance is triable at common law, and (hall not 
qome in upon the bifhqp's certificate : and by Fineux^ 10 H. 7. 24*. 
the temporal court fliall not be oufled of jurifdiflion without fpe- 
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cial cauic Ihenm. And notwithfianding the flatute of 1 & 3 £. 6« 
does not direct any panicuUr a&ioo for the treble value ; yet the 
judges in their ex(K»fi:ion of that ikatute have alwa> s holdcn, that 
an adion of dcibt is caiatainable ; and fo it was adjudged in 28 
EBz. when the brft adion of debt was brought upon the flatute; 
and in 40 EJz. Rit, 699. Rid and Bidt*i cafe^ it was ruled ac* 
cofdingly. Ani if the law fli3uld drive the plaintiflf in tlie prohi- 
bition to m^ke a fpec!ai funsife, then might the court be oufted of 
jorifJiction, where there was o3 reafon ; and further, the judges 
of the common law might gire thevr judgement upon a papal bul)| 
and upon the raliixty o: a thing which does not belong to their 
conufance. If too in as adioo of debt on the flatute of 2 & 3 
E. 6. where the plaict::! onrjnds the treble value of the tithes, it 
ke fuScient to flate thit he was pnprUtarius generally, without 
fliewing any title, as it barh been aijudged to be ; af^rtim a gene* 
Tal furmife will be fuSciect in a prohibition, where nothing is de« 



5. The flatute being genera!, the furmile may well enough he 
general : for it is not ncvciTaiY that the plea fliould be fpecial, 
wbeie the flatute is general ; as we fee by 4 //. 7. 8. 26 £. 3. 
65. & 9 £. 3. 5. where a general pleading was allowed to be 
p)od. And if the plaintiff in prohibition were forced to male a 
Ipecial furmife, then it ic:ght happen that be eight be forced to 
fbond his furmife upon a papal bo!! ; for according to 7 £. 3. 5. 
& II //. 7. 17. the p^ ^ight wcil eaough difrharge a maa 
from the payment of tithes : but the taking of bulls fram the pope 
was coodeicsed by the common Law, as appears by the bjck of 
33 JJ. />'. & \\ H. 4. 36. and the flatute of 25 H. 8. is 
more ftrict agiinft tbem. Wherefore to arood this inconvenitnct 
the plaintifl' in prohibition fliall not be dnrcn to make a fpecial 
liirmife. 

6. Tbe plaintiff in prohibition fliall not be obliged to fbggefl 
mere than tbe defendant is bcnnd to anfwer to ; ani there being 
txne difchar^ges, wliich are doc traveTJabte^ as tbe dircharges by 
unioii axkl bv order; it is not nccefiarr t2iat cbev fi^xald be flicwa 

cha^ Grom tbe ;j;iu e m of tides being by ad of 
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ilAcr p i rii— eni aiy cifcLvge : aod a fpecial fivmife is 

an the cafe at bv, becanfe tbt frahibidoo is now 

dcoatefl 




CASES. 399 

debated in the king's bench, which court has greater power {i) 162a. 
in the granting of prohibitions than the common pleas has, accord- ■* 

ing to 1 8 Eliz, Dy. 349. And as to what has been objeQed, that 
the ftatute is not general, but that it is, that the patentee (hall hold 
as freely as the other abbots did ; I anfwerjthat this claufe was in- 
ferted for the fecurity of purchafcrs, and in refpeft of the quantity 
and quality of their eftate, for by this claufe the purchafcrs hold as 
freely as the abbots held ; for which reafon it was adjudged in one 
BradftocVs caje^ 24 Eliz. that a common, which was extinguiflied 
by unity of pofleflion in the hands of a prior, (hould not be re- 
vived upon feverance of the land to which the common is appen- 
dant, and the land where the common was taken. And if the 
tenancy efcheat, the patentee (hall have as great an efiate in the 
tenancy as he had iii the feigniory. 2. The claufe was inferted 
for equality of juftice; becaufe, without this claufe thofe who had 
annuities in refpeft of their tithes (and there were many according 
to the books of 11 H. 4. 6 & 8. 9 //. 4. 19. 16 £. 3. Annuity 
24. 29 £■. 3. Grant 103. & 3 //. 7. 14.) could not have had 
thofe annuities after the diflblution. 3. The addition of this 
claufe makes the kin^nd his farmers fubje3 to the fame juftice iii 
this point, as others are fubje£l to ; and therefore it was adjudged 
in Gerard" i caje^ 34 Eliz. B. R. that a prohibition was grantable 
as well againft the king and his farmers, where they fue for tithes, 
as againft another perfon. 4. Without this claufe there would 
have been a larger difcharge than there ought to have been : for if 
an abbot had been difcharged of all his lands exceptis novalibus^ thofe 
novalia would have been alfo difcharged, but for this claufe ; and 
therefore the claufe was of neceflity to be added in order to make 
a conformity. As to what has been objefled out of the abbot of 
Strata MarcellJs cafe^ t^2o E. 3. Avowry 129. where there was 
a reference to the liberties of Northampton^ that thofe liberties ought 
to be fpecially (hewn, I anfwer, that they are matter of record^ 
which may be obtained by fearch, and for the finding of which 
there are ample means ; but thefe difcharges from the payment of 
tithes are not any matters of record, but merely matters in pais. 
The difcharge too by a bull of the pope is not a thing producible ; 
and 44 E. 3. 32. it appears that the rolls of thebifhop are not of re- 



{K) Sitting as a court of appeal the court of king's bench can excrcife no other power 
;lua the court ^f common pleat could have exeicifed. 
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1620^ cord. Where a tenancy ercheats. there (hall be a dircharge from 
. the payment of tithes under the fiatute of 31 i/. 8. becaufc it comet 

in lieu of the feigniory, which was difcharged. 

Damport contra. — There are fix manners of difcharge : The ift 
is by order, as the Cinertians, Templant and Hofpitallers, accord- 
ing to 10 EUz. Dy. 277. and 2 H. 4. e. 4. and this difcharge is pcr- 
foual) and does not go to the aflignee. The 2d is by bull of the 
pope according to the ftatute of 2 H. 4. r. 4. and 1 1 //. 7. 17. and 
of this difcharge alfo the aflignee is not capable. The 3d is by 
union, as we fee in Trot and Greo'tlWi cafe^ 2 Rep. 48, and of this 
the aflignee is not capable. The 4th is by prefcription ; and this 
goes to the aflignee, according to the htjhop of IVtn^heJlii^ s caje^ 
a Rep. 44. and 42 E. 3. 3. The 5th is by compofition real; and 
this difcharge is transferable, according to the books of 8 E. 4. ij. 
38 E. 3. 6. and the Regifler 38 & 39. The 6th is by council; 
and this is alfo transferable, according to 42 E. 3. 3. A% to the 
firft three difcharges, they can never come in quefiion in our law,^ 
becaufe the fuit was only between fpiritual pcrfons, and the eccle- 
fiaftical law had conufance of them : and as to the other three dif* 
charges, they would never come in queftion in our law, but where 
the fpecial matter of the difcharge was contained in the prohibi- 
tipn, as we fee by a Rep. 44. 8 E. 4. 13. and Regljier 38 & 39. 
and it being fo, that a fpecial matter of difcharge was neceflary at 
common law, the ilatute makes no alteration ; for it does not alter 
the form of pleading for thofe difcharges which were transferable ; 
for as to thofe, it was merely declaratory antiqui juris : but, as to 
the other three difcharges, which were not transferable at common 
law, it is introdu£live nctvi jurisy for it makes them pleadable at the 
common law, whereas before the Aatute they were not fo ; and if 
the fiatute had not been made, thofe three difcharges, being only 
perfonal difcharges, would have been extindl; but the ftatute bath 
upheld them ; but as to the other three difcharges they would have 
remained well enough, though the ftatute had not been made. And 
the words *^ according to their eflate and title" are words of great 
ufe ; for otherwife a temporary difcharge at the time of making the 
ftatute would have been a perpetual difcharge, which the fiatute 
now remedies. And as to the anfwer which has been endeavoured 
to be given to the book of 20 £. 3. Avowry 129. it will not fuf- 
fice, for no fuch diverfity is warranted by our books. 

2. The prohibition being in nature of a title, which a man makes 
to a thing againft common right> (for he makes title to draw the 
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conufance from the rpiritual court to the temporal court), it ought i6sio, - 
to be fpecial, according to the books of 30 //. 6. 8. 32 H. 6. 32. ■■■■ — 
7 E, 6. Dy. 85. & 2 £. 3. ^. !• 2. It is reafonable that there 
fiiould be fuch certainty in the furmife, that the party may know 
to what he is to aufwer ; and the jury may know what iflue they 
are to try, according to Comm,i^^ & 33 //• 6. 32. which cannot 
be unlefs the furmife be fpecial. 3. The furmife being to ouft a 
court bfjurifdidtion, ought to be fpecial, according to 12 H. 4. 13, 
& 17 & 38 £. 3. 6. where it appears, that the court fliali not be 
oufted of jurirdi£tion without fpecial caufe (hewn. And it appears 
by 22 £, 4. 40. 18 £*. 3. Barre 247. & 2 Sep. 3. that to, allege 
a difcharge generally, without (hewing how, is not fufficient. And 
as to the impoflibility which has been obje£)ed, there is not any 
fuch matter : for it is fu{ficient for the plaintiff to allege an imme'> 
morial unity of po(re(Iion without more ; and unlefs the de&ndant 
can (hew the contrary, the iffxie will go in his favour: but, if the 
defendant can (hew the foundation to be within time of memory, 
then the prohibition will not hold, according to the refolution ia 
P riddle and Napier* s cafe^ which is dire3 in the very point in our 
cafe. And it has been the conftant pradice in prohibitions ever 
fince the fiatute to make a fpecial furmife, as we fee by 2 Rep. 
47, 48. f8 EUz, Dy, 349 ; and in the New Book of Entries, 450, Co. Eitr. 
.451. & 554. and therefore there is no reafon to make any alte- 
ration now, (ince fuch inconvenience will follow from it to the 
church. 

Sir James Lea^ Dodderidge^ and Houghton J. feemed to incline, - 
that the furmife in the cafe at bar was not good. Sed adj^matur. 

[Air. Noy Jays in his argument in the cafe of Dickenjon v. Green^' 
lowy % Ro. Rep. 481.. ^ ifjfray that the judgement in this cafe 
would have been affirmed^ if the parties had net previoujly Jet tied the 
mattrr,'^ 

M. 22 Ja. A, D. 1624, B. R. V 

Dickenfon v. GreenhilL ftRfJ. Rep. 479.] 

t^REBNHTLL is fued in the fpiritual court for tithes ; .and in 

ord^r to* have a prohibition he fuggells, that Robert the late 

abbot of Cokerfandy was feifed of the land in queflion in fee, at 

parcel of the monallery, and at th^ time of the diilblutioQ ; and 
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ihit be and his prcdeecflon from time wbcieoft f^e, from fhnr 
foundation to their diflblotion, were of the order of the PiiihMm- 
ftratenfes; and chat all the abbots, and all the religious of that oidrr 
from time whereof, bTr. immufusf liberty frhiligiati ei exwrnrtHi 
fnenmt^ et ^ dtiueruni afslutimi §mnium didmamm quarumamfu 
tb ei fuper their lands, iic. fuandocunqui maniius aui /ttrnftiiu 
fropriis eas exe§lebani : and that Robert and his predeceflbrs from 
time whereof, He had enjoyed their lands, iic. free iefoluiiotu 4§- 
dmarum qumdumique mambus it futnpiibus pnfriis ixc^kbani: be 
then ftates the diflblution of the abbey, and the fiatute of 31 //. 8. 
and conveys title to himfelf, and that he was and dill is feifed ia 
fiee of the lands in queftion, H habuii et babet in propria manu^ and 
therefore ought to be difcharged of tithes ; and fei s forth the fiatute 
of a & 3 £. 6. that no one (hall be compelled to pay tithes, wbo 
has a lawful difcharge ; and that nevertlielefs the defendant fuei 
him in the fpiritual court for tithes, tic. 

Nof argued for the defendant. — Here are two difcharges pleaded ; 
the one by order ; the other by prefcription ; the one is marHui 
out fumptibui ; the other is Jumptibus ; and here is a double appli* 
cation of thefe difcharges. In the firft place, as to the difcharge 
by order, it is to be confidered, what difcharge thofe of the order 
of Prxmonllratenfes had, and whether it be here well fet forth. 
At firft ail monks paid tithes as well as other people, until pope 
Pafihal in the council of Meniz ordained, that they Chould not pay 
tithes de laborihus fuis. And this continued to be a general dit 
charge until the time of H. 2. when Adrian reftrained the exemp- 
tion to three orders, the Ciftertians, Templars, and Hofpitallen. 
The difcharge of the Praemonftratenfian order was made by a bull 
of Innocent the 3d. which is in the third Book of the Decretals ; 
the words of which bull are larger and more ample than the dif- 
charge which the Templars, t^c. had. But this bull never was 
allowed, nor is it mentioned in any of the expofitions, neither is it 
in the Gregorian compilation. And when afterwards in the coun- 
cil of Lateran It was provided, ne ecclefia nimium groMiretur^ that 
the privilege of the Templars, iic^ (hould not extend to their far# 
mers ; moft tmqueftionabiy, if the Prxmonfiratenfes had had any fuch 
privilege, a provifion would alfo have been made with relpefi to 
them, for the church would be equally aggrieved by then* Ii) 
34 //• 3. 2. Membrana i. there is a claufe, that there were leveral 
abbots of the Praemonftratenfian order, who aiked for the privily 
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of the Ciftertiant : and this they would not hsve done if they had 
h«d any privilege, cfpccially a greater privilege {c) : and there are 
feveral privileges in this bull which never have been alkmtd; at» 
that no one fliould take a palfrey from them ; and yet when as 
abbot of this order did homage, the marDial would take his horie. 
So, that they provwentur ad juJic*y and that* they (bould not bo 
cited before an ecclefiaftical judge, but of their own order. And 
the parliament roll of the ftatute of a H. 4. e. 4* proves t\\w{d) : 
the occafion of making that ftatute appears to ha?e beeO) that the 
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(r) Cdltkirp€j who hai kft ui a part of Mr. Nof% arguraenti ftatei him to have cited 
54 f/. 3. MembroMa i. by which it appears, that the abboi of CifiemtXp who was the head 
4)f the order of Ciftertiansy certi6ed> that the Praemoaftratenfes were not of the Cifler* 
ti^n order. 

(d) The following are the petition and anfwer^ as they appear on the pBrliament roll ; 
'* A petition was delivered in parliament touching the order of CiJIcaux, which, by tho 
<* king's command, was fcnt to the commons lobe advifed thereof, and to declare theih 
*^ advice. The words of which petition are at follows : May it pleafe our moft excel* 
** lent and moft gracious brd the kihg to take into his confidcratkMi| that whereas from 
** time whereof the memory runneth not, the religious men of the order t>f Cifitaux o£ 
« your realm of England have paid all manner of tithes of their lands, tenements, and 
'* pofleifions let out to. ^rm, or cultivated and occupied by any other peifons than. 
^ chemfelves, and alTo of all manner of tithable things being in and upon the fan>e landsj 
** tenements, and poffcflions, as fully and entirely, and in the fame manner as your 
" other lio(;;e fubjcds of your faid realm : and thatXo it is, that of late the faid Religious 
*^ have purchafed a bull of our moft holy fattier the pope, by which our fatd iiioft holy 
** father has granted to the faid Religious that they (hall not pay tithes of their hind% 
<< mcadowi, tenements, poiTcifiwos, woods, cattle, or any other thing whatfocvcr, though 
" they be or Ihculd be Itt out to farm ; any title of prcfcriprion, or right then acquired, 
*< or that might thereafter be acquired, to the contrary notwiihflanding : which pur- 
" chafe and grant are in manifeli oppofitiun to tlie laws and cuftoms of your realm; by 
** reaibn that divers compufttions real and indentures arc made betwaen many of tiie 
'< did Religious and others your lieges, for the taking of the faid tiches : and alio, hf 
" reafon that in divers pariflies the tilhes demanded by the faid Religious, by colour of 
^ the faid bull, exceed the fourth pa^t of tue vfilue of the benefices within tlie UmitB 
** and.bouodt of wh;ch ihcy arife ; fo that if the faid huU ihould be executed, as well youy 
** moft dread Sire, as your lieges, pttrons of the faid benefices, will in a great meafure 
** lofc the advowfons of the fame bene6ccs : and the oofiufance, which in this refpe ft 
** belong), and* nil the faid time hath belonged, to yoor regale, will be <ti(cu({<:d in couit 
" chn'ftian, agalnft the faid laws and cuftoms : in order therrfore to prevent 4he great 
'' trouble and diftufhance which might arifc among yuur people by the motion and ex- 
** ecution of fuch novelties within your realm ; may it plciifc you, by the uflent of your 
^ lofds' afld commons aflembled in this prefznt parliament, to brdain, that if the (aid 
'* Religious, or any of them, put the- faid bull in execution in any manner, thnt then he 
** or they wTio (hnl! fo put fuch bull in execution, be put out of your proreAlon by pro* 
" ccfs duly made in that behalf, aitd hri or their goods be forfeited to you; for Ood and 
** in works of charitj. 
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1624. ^I^rgy exhibited a bull to the commonst which was a new bull cff 
■> II the pope for certain orders to be difcharged of tithes of their lands 

though taken to farm, and (bis they faid* was againfi the law, and 
to the prejudice of the patron, and that the examination of t))e bull 
belonged to the king, and that therefore it might be avoided. Aod 
the clergy would not have done this, if the Praemonftratenfet had 
had fuch a difcharge. But it is obje£led, that though -this bull 
bath not been allowed, yet it is good. I anfwer, Nigand^ fuid 
Qu. this mn obiiret fuaieniis habent vim kgisy et quatenHs baie/U vim ratimtis ; 
^' ^^^' and there is a difference between a jgeneral law, and a common and 
particular fentence, as of a divorce, 1 1 //. 7. 12. And this is evi- 
dent from M. % E.i. or //. i. Rot. loo. in B. R. where queea 
Eleanor brought a quart impidity and had a writ to the biflwp; and 
• in a quare incumbravit againft the bifliop (he flated, that fte bad 
recovered in a quare impedit^ and had a writ to the biOiop ad admits 
tendum clericum ^ to which the bilhop faid, that it was ordained in 
the council of Lyohs^ that the fix months (hould be computed 
according to weeks, and not according to the months of the year, 
and that according to weeks the fix months were elapfed be- 
fore the writ was delivered to him, and he collated : the queen 
replied, that the writ came to the bilhop within the fix months of 
the year, and that (be was a lay perfon, and was not bound by the 
council ; and recovered. And this is alfo proved by 10 H, 7. i8» 
and tlie fiatuCe of 21 //. 8. c. 2i. It appears too by Ordericus 
FitixUsyfo. III. that in the beginning of the Ciftertians^ their go- 
vernor perfuaded them to labour, and they cultivated their own 
lands, but that the white monks would not labour ; and therefore 



'< Which petition bettig read and underiiood| was anfirered in the words foUowias : 
<* It it granted by the king and the lords in parliament, that the order of CiJUtmx ftatt 
^ remain in the fame ftate in which it was before the time when the bulls comprixed vk 
'< the faid petition were purchafed ; and that as well thofe of the fmid order, at all 
^ other Religious and Seculars, of what eftate or condilion foevcr they be, who pot 
^ the faid bulls in execution, or henceforth purchafe any fuch bulls anew, or by culour 
** of the fame bulls purchafed or to be purchafed, take ^ny advanti^ in any aaBner, 
^ (hall have procefs made againft them, and each of them, by gamiOiinent of tfv» 
'' months, by writ oi prtemunirefmcias : and if they make defoult, or be attainted, that 
** they be put out of the king's protection, and incur the pains and forfeitures cootaioed 
** in the ftatute of provifors, made in the 13th year of king Richsrd, And lurther^ 
** in order to cichew many the like mifchiefs in time to come, it is agreed, thiit our fiuH 
" lord the king Ihall fend a letter to our molt holy faihcr the pope, to repeal and anaat 
<< the (aid bulls fo purchafed, and of himfclf to abflain from making any fuch giaflt 
*< hereafter. To which anfwer the commons agreed, and that it ihould be made iBt»^ 
« ftatute." J(9t, Fart, 1 If. 4. JV0. 41. 
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(here wu greater reafon, that the black monks who did labour (bould 
be dtfcharged of tithes, than that the idle white monks (hould. 
And by rheir inftitution the black monks were not capable of ap- 
proprtationsy becaufe they thought the tithes of right to belong to 
the vicars. In the Chronicles of Normandjyfo. 1S7. the number 
of black monks and of their abbies was certain ; but there was 
no certain number of white monks ; fb that it was a greater grievance 
to the church that the white monks (hould be difcharged, than that 
ihe black monks fliould be fo. 

But 2d. the plaintiff in this cafe does not (hew how he is dif- 
charged, but only flates generally that he is difcharged. In 22 E, 4. 
46. where one pleads there that he hath a fufficient difcharge, and 
doth not fliew how, it is not good : It is objected, that this is an 
ecclefiaftical matter; as in a divorce. I anfwer, that fuch mattery 
ought to be pleaded concumntibus its, i^c. It was adjqdgtd in 
Slade and Drake's cafiy in C. B. that it is not proper to fay, that the Supra. 1%^ 
abbey was difcharged, without (hewing how ; which cafe was de-r 
termined by the chief jtiftice : and though a writ of error was 
brought upon that judgement, yet it would have been affirmed in 
this court if the parties had not previoufly come to a compromife. 

3. The particular difcharge is not well alleged : for it is, that 
the abbot, ratione pramijjorum^ (hall be txomratus ; and here are two 
difcharges (hewn, and therefore it is uncertain. 30 H. 6. 2. 'j.H.'j. 
And it is quandoctwquif which is a condition, and the plaintiff 
does not (hew, that he ha| pfrfqrmed it* 37 H* 6.* 4* an4 
9 //. 6. 

4. The particular difcharge- is not well supplied : for the difcharge 
u, when he cultivates with his own labour, and at his own expence; 
if then there be not both, namely, his labour, and his expence, there 
(hall not be any difcharge ; as, if the lefTee cultivates it, and the 
lefTor afterwards enters for a forfeiture : fo, where it is let out by 
halves, as, if it be colamusy partiemus ; there (hall not be a difcharge 
in that cafe. So, thofe who had their garden^ difcharged, were not. 
difcharged for hortis conducts. For privileges of this nature were 
firi^i juris \ and the plaintiff has not (hewn here tlvat he cultivated 
it with his own labour, and at his owp expence. 

\The cafe was argued again in H. 1 Car. by fir John Davis^ the 
king^sferjeant^ for the defendant ^ and by Bankes of Gray's Inn for ths 
plaintiff. This report is taken from Calthorpe*% manufcriptsJ] 

Davis. — I conceive in the firft place that the privilege of beinx '*^ 
4ifcbarge4 from the payment of tithes in rcfpca of the order of ^' ^' 
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FraunooAiatenfes will not exempt the plaintiff in this caGe* For 
privileges of Aich a nature had their foundation and beginning, other 
in a general council, which is in nature of our aA of parliament ; or, 
in the pope's bull, which is in nature of our letters patents gnmteJ t 
by the king ; or in a canon or decree, which is in nature of our 
judgement at common law : and they are not founded upon any grant 
made by kings or queens of England. For it hath been relblved^ 
Qo^ where the king oi Hungary granted to the hofpitalof St. Stepief^$^thm 

it (hould be difcharged from the payment of tithes ; that that grant, 
not being made by the pope, was not^fufiicient to exempt the hofpt^l. 
Wbich being fo, that fuch privilege muft have its foundation either 
In a council, or in a bull, or in a canon or decree, we are to confi^r, 
whether any of thcfe will ferve in the cafe at bar. And I conceive, 
chat they will not. For it is clear that in our law, neither coum il, 
nor bull, nor canon, nor decree, will bind here in England^ unlefs 
they have been received and allowed here in England^ and by fuch 
allowance and receipt have been made part of the law of Enghni^ 
as we may fee by many authorities in the law upon the rule, wbich 
£iith, ubi non tft C9ndendi auBoritas^ non eft parendi neceffitas. And 
in 29 H. 3. memirana 5. in d^rfi^ it appears, that the EngUJb bilhopi 
are not compellable againft their will to go to a general council ; and 
therefore they cannot be bound, unlefs they pleafe voluntarily to fub- 
mit to them, by any regulations that may be made at fuch council ; 
whence it is, that notwithflanding the council of Lyons ordained, 
that the fix months fhould be reckoned by 28 days in each month, 
and not according to the calendar ; yet, that ordinance not being re- 
ceived in England^ the common law adjudges, that the fix months (hail 
be taken according to the calendar ; as we fee by 5 E. 3. R9t. 100. 
which precedent is cited in Cateflf% cafe, 6 B.ip, 62. The ordinance 
of the council of Lyom^ too, which excludes a Bigamus from clergy, 
was expounded by the ftatute de bigamis^ and received according to the 
purport of that ftatute, and not according to the letter of the council. 
And as to the pope's bull, which are of four kinds, vix. i. Excom- 
munication, 2. Piovifion, 3. Citation, 4. Exemption, we find 
that our law does not allow any of them. For as to the bull of ex- 
communication, 36 i^^/. 19. (hews, that it was treafon in any 
one who brought it in : and 2 ^. 3. 3 & 4. 22 //. 7. 15* 8 //. 6. 
3* 1 2 £.4. 15. and 30 if. 3* Excommengement 6« agrect that a 
certificate of excommunication under the pope's bull will not work 
any difability. As to the bulls of provifion, it appears by 19 £• 3» 
^are non admifit 7. 12 ^. 2. Jutifdi£lion 18. and the ftatute of 
Cariifte^ 25 £. I. that tbey had been received. A$ to bulls of 
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cieatioQ, the ftatute of 38^. 3. r. i. a. & 3. difalbws them. And 16x4. 
as to bulls of exemptioHt notwithftahding bulls of that pature ■ -* • 
have been allowed in fome cafes ; yet, where they impugn the law 
of England^ they are to be rejeded, according to ti H. 4* where 
it is faid, that the pope cannot by his bull alter the law of 
England; and therefore that law having fettled, that tithes are pay* 
able of all lands, according to 22 Ajffl pL it (hall not lie in the pope's 
power to exempt any lands from fuch payment. And as to canons 
and decrees, it appears too that they had not any more favour than 
councils and bulls : and therefore, notwithftanding there was a canon 
made, that a baflard eigne (hould inherit, yet the ftatute of A^rfon 
proclaimed again ft ir, ^uad nolumus leges Anglia mutari : and lA 
10 //. 7. 18. notwithftanding there was a canon that clerks (hould 
not be empleaded before fecular judges, yet the contrary was in ufe. 
It being then apparent, that neither council, bull of the pope^ 
nor canon, will bind here any farther than they have been received ; 
we are now to examine at what time, and in what manner the pri* 
vilege in queftion began. And as to that, the abbey of Cokerjand ^ 
was founded A,D, 1092, which was in the 5th year of fVilliam 
Rufus^ and before time of memory : the foundation of the order 
of Prxmonftratenfes was A. D. 11 20, which was in 20 //. I. and 
the bull of pope Innocent 3d. by which the privilege of being dif- 
charged from the payment of tithes was granted to them, was ' 
if. D. 1 188, which was in 34 ff. 2. King John^ on the X4th of 
Marchy in the fecond year of his reign, confirmed to the abbot of 
Cokerjand all his rights and privileges ; and there was a fecond con- 
firmation made by i/. 3. in the eleventh year of his reign. Now, 
though this abbey was fo founded' before time of memory, and 
there was a bull of the pope, and confirmation by the king ; yet 
thefe fads are not ftated in the count, and therefore no advantage 
can be taken of them ; but the judgement of the court muft be 
direded merely by the difchar^ which is there fef forth, which is^ 
in rcfpeft of order, or in refpeft of prcfcription. A.nd the dif- 
charge in refpefl of order cannot be any dire6lion to the court, in- 
afmuch as it doe^ not appear, whether fuch difcharge were by 
council, bull, or canon ; and by any thing that appears, our law 
has not allowed it to this order, and therelore no advantage is to 
be taken in refpefl of the order. In 54 //• 3. Rot, clauj. in Turri^ 9. vi<lc 4/93 
it appean, that there was a complaint made by the order of Cif- 
tertians againft the order of Praemonftratenfes : and in 2 M. 4. c. 4. 
and 7 H. 4. ^« 6. where mention ^ made of the order of Cifteriians, 
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1624. ^^ mention is made of the order of Praemonflratenfes. And not- 
, mi vrithflanding that in the time of pope Pa/cbal^ which was about 

the Conqueft, it was ordained by the council.of Adientz^ that all re- 
ligious perfons (bould be difcharged of the payment of tithes of 
their lands, fuamdiu proprius manibus excokbantur ; yet« that ordi- 
. nance was afterwards varied by pope Adrian^ and a decree made in 
19 //. 1. that all religious perfons, except three orders, viz. the 
Templars, Hofpitallers, and Ciftertians, (hould pay tithes of their 
lands ; and in this decree there is no mention of the order of Prac- 
snonflratenfes : neither is the order of P/aendonllratenfes mentioned 
in the council o( LaUran^ which was J. D. 1215. and which ex- 
cepts the other three orders. All which (hews thit it was not 
generally received beyond fea, that the Praemonftratcnfes were 
difcharged of the payment of tithes in refpeCl of their order; and 
if not beyond fea, fiill lefs here in EnglanJ. And as to the pre- 
fcription, monks being lay perfons, qui vivibant in Jolitudme ex 
Judon vuitisf ft ecclefiafticis negotiis mi/cere non debebanty according 
to the council of Chalcedon ; they were not accounted part of the 
clergy, nor could they prefcribe in non decimandQ^ according to the 
rule, quod monachi decimis prafcriben non poffunt^ quia habere net 
foffunt. Apd it appears too by Adrian\ decree, and the council 
of Laleran^ that hofpitals were not capable of tithes. If then the 
order could not prefcribe in non decimando before their diflblution, 
the patentee (hall not be difcharged of the payments of tithes after 
their diflblution ; and fo, confequently, the prefcription will not 
(erve their turn without fhewing fome particular difcharge. 

odly. I conceive, that the plaintiff has not applied his cafe eitbsr 
to a difcharge in refped of order, or to a difcharge in refpefi of 
prefcription : for he only (hews, quod gavifus ftut in proprii mO' 
nurantioy without (hewing that the lands were in propria manurantii 
at the time when the tithes were demanded. They might too be in bii 
own manurance, and yet not excoU propriis manibus et Jumptibus\ for 
fome one migh( till them for him, and take a moiety of the profiu; 
^nd where any one makes title by grant or prefcription, he ought to 
apply it direfily, elfe he (hall not take advantage of it, according to 
the cafes of u AJf.pL 37. 17 AJf pi. 7. 34.^.6. 24, andgH.6. 
where one ju(li$p8 for common quandocunque averia fya venerini^ 
he ought to (hew th^t his cattle then went in the place^ wbeie, C^r. 
Co. Entr. And in the New Bcok of Entries ^ 450, 451, 452. you will fee a 
fpecial application) of the prpfcriptipn \ for there it is exprefsly al- 
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leged, in a cafe where the like privilege was claimed under the Cif- 1524.. 
tertians, quod manibusfuis propriis et Jumptibus excoluit. - 

3dly« 1 conceive, that the difcharge in refpefl of order and in 
refpeS of prefcription, makes the plea double, according to the 
books or44 E. 3. 3. 10 H. 7. and 22 //. 6. 10. 

Bankis contra. — It is evident by the books of 1 1 f/. 4. 37.69. & 76. 
19 £. 3. ^are non admiftt 7. 24 £. 3. 30. 2 Rep, 47. and 5 Rep, 2. 
^are impedit 54. that the law of the church received here in England 
is part of the law of England ; and the order of the Prxmonftratenfes 
being received here, as appears by 22 £. i. memb, 8. Roi. pateniumy 
where it is ftated, that there were twenty- fix abbies of this order» 
and by the flatute of CarUJle^ 35 £. 1. r. I &4. which makes men- 
tion of this order ; it mud neceffarily follow, that the privilege 
which was incident to the order (hould be alfo rec^eived and al- 
lowed. It appears too in the ledger-book of the abbey of CokeV" 
Jand^ that in 12 £. 3. there was a definitive fentence given, that 
the abbot of Cokerfand fhould hold his lands dlfcharged from the 
payment of tithes. And notwithflanding the order of Praemon- 
ilratenfes be omitted in the ftatute of 2//. 4. yet that is iiot any 
argument at all ; for it inight be, that that order was omitted, be« 
caufe there was no caufe of complaint againft it ; and the privilege 
being a privilege in ejfe before the time of ^. 2. the flatute of 
2 //• 4* does not extend to it* 

2dly. I conceive, that the abbot and convent are fuch a fpiritual 
corporation as is capable of tithes in pernancy ; and is alfo capa- 
ble of prefcribing In non decimandoy as a bifhop is, according to 
2 Rep. 44. 

3dly. There being a demurrer to the count in prohibition, it is 
confefled, that there is fuch a privilege belonging to the order of 
Przmonflratenfes, and alfo that the abbot and his predeceflbrs were 
dlfcharged of the payment of tithes; for thefe are matters in fad, 
of which the demurrer is a confeflion in fa£), according to J4 H. 6. 
8. and 10 £. 4. 5. ; and then the privilege and prefcription inct* 
dent to the order being true, the flatute of 31 ^. 8. r. 13. will 
tbake it a good difcharge, according to Priddk and Napier^ s cafe^ 
II Rep. 14. 

As to the obje^lion which has been made, concerning the double- 
ne(s of the plea, it is out of the cafe ; for the demurrer is a general 
one ; and the doublenefs of a plea, does not make the plea bad in fub- 
flance, though it be bad in form, according to 37 H. 6. 6. Dy. 170, 
171. and 1 1 Rep. lo. And as to the obje£lion» that the prefcription 
'' • and 
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1624. and privilege are not well appiiedtbecanfe a coDtiniiiiiee of (ofia 

■ averred, I anfwer, that it is implied in the count ; and farther, tfanf it it 

not neceflary to aver it, where it is (hewn in the count that the plain* 

tiff has aneftate in fee-fimpie in him, according to C$mm» 190.431. 

31 H. 6. 10. and 7 H. 7. 3. And as to the objefiion, that the 

count is bad, becaufe the manner of the difcharge is not fet forth, 

•whether it was by council, canon, or bull of the pope, I anfwer, 

that the manner of the difcharge need not be (et forth, becaufe the 

fearch for it might be infinite: and notwidiftanding the law 

obliges a roan to ihew the difcharge particularly, where it may be 

ihewn without inconvenience, according to 5 E. 4. 8. 2a E. 4. 4 

and 2 Rip, 4. yet, where infinite fearch, or other inconvenience 

would follow, it does not require it, according to 17 £.3. ii. 

26//.8.8. 2o£.4.i5. 12//. 4. 23. igH.6. 75. F.N.B. 

41. and 1 1 Rfp. 10, and therefore I pray judgement for the plaiotiff. 

'^Sed curia advijatur. 

\fVhai the determnation of the court in this cafe was^ I have not 
heen able diflin5llj to dif cover. It Jbouldfeem^ however^ that they gave 
judgftnent againfl the plaintiffs upon the informality of the fuggefiiw, 
for Serjeant Turnor^ in a rather imperfeU report cf this cafe in awiw- 
fcript^ tells uSy <« it was laid by the court, that the prefcriptba 
^< laid in the abbot and his predeceflbrs for the difcharge quando' 
^* cunque propriis manibus^ iSc. is the material thing, and that on 
** which the plaintiff might have relied ; and that the order and 
** privilege appertaining to it are not very material : but that there 
<* was a fault in the fuggeflion ; for that the prefcription does 
*^ not apply, the plaintiff not averring that at the time, for which 
^< the tithes were demanded, the land propriis manibus eifuasptibus 
•• excolebat.**] 

Tr. 1 Car. A. D. 1627. B. R^ 

JVhitton V. fVeflon. 
Thelandt JJTILLIAM ff^ttton brought an aaion of debt upon the 

belonging to rr ° , . r 

the order of flatute of 2 & 3 £. 6. a£aii>jft Sir Richard fVeJlon^ knight, for 

St fakn of . . ^ «» 

Jtmjaim^ not fetting out tithes ; and declared that he was parfon of Merrowe 

?ff^i** d*h ^° ^^ county of Surryy within which pariQi the defendant occupied 

3zff.8. are certain lands, which he fowed with corn in 2i iLOL%\yan and 

of the^pay. fcvcred and carried away the com, which he there raifed, without 

Sh« b^ letting out the tithes. 
l\H.^. The 
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The defendant as ia part, pleaded, nil debit \ and as to the 1627. 

reGdue, he pleaded fpecially» that tf^m. Wtfton^ h'e prior of St. — 

J9hn*% of JeruJaUm in England, was feifed in fee, in right of his '^'^^^^if 
hofpital, of parcel of the lands in quefiion, and that he and his pre- |'^ssi> taken 
deceflbrs by reafon of their order, time out of memory, held the mn<k*% 
faid lands difcharged of the payment of tithes, quamdiu profrii^ cr-342- 
mambusfuis txcoUbant : that by a claufe in the ftatute of 31 //. 8. 
c. 13. the king and his afligns (hall bold the lands of monaileries, 
as freely as the abbots themfelves held them : that by a claufe in the 
ftatute of 32 H. 8. r. 7. none Ihall pay tithes, who by law, ftatute, 
or privilege ought to be difcharged : that by the ftatute of 32 //. 8. 
/. 24. the Hofpirallers were diflblved, and all their pofleffions vefted 
in the king : that by virtue of that ftatute, the king was feifed there- 
of, and held the fame difcharged from tlie payment of tithes, and that 
they defcended to queen Elizabfth^ who granted the lands in quefw 
tion to the defendant's grandfather, to hold as amply as the late prior 
held them ; that the defendant is now feifed thereof by virtue of the 
faid grant, and at the time for which the tithes are demanded, and co^jr 
tinually from thence until the commencement of the fuit proprsh 
manibus it fumptibut ixcoUbat : that by the ftatute of 2 & 3 £. 6. 
no man fiiall be compelled to pay tithes for any manors, lands, C^r. 
difcharged thereof by any law, prefcription, or compofition real : 
and that therefore he fowed the land, and carried away the com^ 
without fetting forth the tithes, as it was lawful for him to do* 
To this plea the plaintiff dennirred generally; 

Noy argued for the plaintiflF. He contended, xft. that the prior Mss. c«/- 
of St. John's of Jtrufahm in England and his brethren were not ^^^'. 
eccleriattical perfons, and therefore their pofleflions were not dif- nore diffufe 
charged from the payment of tithes, either by the ftatute of 31 f/. 8. argument in 
or the ftatute of 32 //. 8. 2. That the poffeflions of the prior of ^^;|^'.|^> 
St. John^t of Jerufalem are not difcharged of the payment of tithes *" ™^"y 
in the hands of a purchafer. 3. That the difcharge being only confuredan^ 
fpecial, viz, quamdiu propriis manibus excoluntur, fuch fpecial man- ^H^l^^fl^^ 
ner of difcharge is not properly applied to the defendant, (o that he chcprcfc. 
can be capable of the difcharge. As to the firft point he faid, that ^erch of it 
although the prior of St. John^s of Jerufalem and his brethren were ^J^^^'^*"^'* 
religious perfons, for that they took the tria vota fubjlantialia of another nc- 
poverty, chaftity, and obedience, and were dead perfons in law, at argument i'« 
it appears by 31 £. i. Triall 99. i E, 3. 7. 19 E. 3. Feoffment 68. ^*^ ^9- 
12 J?. 2. Nonhabilite 4. the Statute of Templars^ 17 £. 2. 2 Rep, 3. 
4. and 21 //. 7. 7. yet they are not ecclefiaflical perlbos, nor ac- 
counted 
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1627* counted in the number of fuch; though they had the libertio 
I of eccIeGadicai perfons granted to them by fpecial privilege. 

For, I. upon the taxation in 20 £. i (/)• when all ecclefiallial 
perfons were taxed to the payment of tenths, they did not pay the 
tenths, as other ecclefiafticks did. 2. In their fummons to parlia- 
jnent, they were fummoned by a voUs mandamus in fide ei ligtantU^ 
or homagio (f)y as in the fummons to temporal perfons ; whereat 
ecclefiaftical perfons were fumnioned by a vobis mandamus in fide d 
dikdli^ne. 3. It was the rule of the prior and brethren of thii 
order arnusfe txercere ; which was contrary to the canon and rule 
of ecclefiaftical perfons; for they could not meddle with anw. 
4. Upon admiflion into this order, (here was no impoDtion of hands, 
which was requifite to all ecclefiaftical perfons. 5. The ftatota 
of 27 H. 8. and 31 //. 8. do not extend to them, and yet they ex- 
tend to the pofleflions of ecclefiaftical perfons ; and the commif- 
fions which iflued between the 27 //. 8. and 31 //. 8. were not to 
inquire of them. 6. The fiatute of 26//. 8. for the payment of firft 
' fruits does not extend Xf> them ; and yet all ecclefiaftical perfons are 
within that ftatute. 7. The fpecial a£l of parliament made in 32 
//. 8. concerning them, fliews that they were of a difiS»«nt kind 
from other ecclefiaftical perfons. Not being then ecclefiaftical 
perfons, the ftatute of 31 //. 8. which extends only to ecclefiaftical 
perfons, will not extend to them. Befides, the prior of St T^fai 
of Jerufalem and his brethren not being diflblved before the 33 
H. 8. and being a body of more nature than other eccle- 

fiaftical perfons are, the ftatute of 31 //• 8. will not extend ts 
them ; for that ftatute will not extend to thofe, who are diflblved 
by a fubfequent a£t of parliament, as appean by 2 Rip. in the Jrcb- 
Ufilfop (f Canterbury's cafe. 

As to the 2d point, he contended, that the privilege wcftiU not 
difcharge the pofleflTions from the payment of tithes in the hands of 
a purchafer ; becaufe the difcharge was a difcharge raiiwu §rJbiis^ 



(r) Qu. Whether this ought not to be the 25th of E» z. as there was no taxation in 
Che lift of that king. 

(/) I meet with but one iaftance in DngdaWt Summon!*, where tht prior of this 
hofpical was fummoned among the temporal lords, and that it in 14 H, S./*.493. But 
feveral inftances occur, where he is eiprefsly named as being fummoned by the rtsy 
Xame form of fummons as was written to tlte Archbifliop of Cmmterhwy and f^ other 
fptritual lords ; as in 49 E, 3. /•. 2. 23 E. i. /«. 8. 21 £, 3. /•, 229. 1 Jt. 1. /•. 294. 
31 IL 6,fo, 447. 38 H. 6./s. 455. 9 Sc 10 E,^fo, 469. 

whidi 
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which wM pcribna], and would not extend to any other perfons 1627. 
than ihofe of the order. — ——. 

As to the 3.d point, be contended that the difcharge was not 
properly applied to the defendant ; becaufe, though it appeared 
that the lands were in his manurance when they were Town ; yet, 
it did not appear that they were fo when the tithes were taken 
away, nor when they were doe. And farther, it did not appear 
that the grain with which the land was fown, was the proper grain 
of the purchafer. 

Crawlty ferjeant, for the defendant, contended, as to the firft 
point, that the prior of St. John of Jerujalem and his brethren 
were both religious and ecclefiaflical peifons: for they had appro- 
priations, tithes, and other ecclefiaAical privileges, of which none 
but ecclefiadieal perfons were capable : and they always (et forth 
in pleading, that they were ieifcd in jun ecclcjia^ which could not 
be of any other than ecclefiaftical perfons* And in proof t)f this he 
cited S^. 3- II- 42^. 3* 22. 35//«6. 56. 22^.4.42. 26 
//. 8. c. 3. 27 H. 8. c, 10. J^AJf.pl 9, and 31 £. i. Tr:aU ii)^. 

As to the 2d point, be infilled, that the pofleflions of the prior 
of St. J^hn oijirufaiem and bis brethren were difchargted of the 
payment of tithes in the hands of a purchafer ; for that this privi- 
lege is a real difcharge, and is a difcharge by way of prefcription 
time whereof, ^r. of which a purchafer (hall be as well capable 
by the Aatutes of 31 H. 8. and 32 //. 8. as the prior and bis bre^ 
thren theinfelves. And although it was only a pcrfonal privilege, 
yet it might well enough be transferred by a6l of parliament, ac- 
cording to 3 £. 3. IX. and 35 //. 6. 56. And the cafes o\ ^arUs 
end Sfurling^ P./y^Eliz. Rot,^^^. inB.R. ofUrnyandBoyer^ Tr. 8 
Ja. Rot, 1 94 1 . tfr 249 1 . in C.B. and the lord Darby* s cafi^ Tr. 38 Eliz. 
Rot. 4. and loEliz. Dy. 277. were vouched. And he faid, how- 
ever the cafe of paries and Spurting was adjudged, yet the lands 
at this day are diCcbarged of the payment of tithes, and no tithes 
are in faft paid. And in the l^ew Book of Entries^ 450, in the Co. Entr, 
Abbot of Fountain's cafe^ a prohibition was granted, and the poflef- 
^ons were holden difcharged of the payment of tithes. 

As to the 3d point, the pleading was ruled to be good the Sir/r.jMef 
laft time the cafe was argued. The defendant hath well en- f?*'"^®'" 1 

^ that the caui 

titled himfelf to the difcharge : for he hath pleaded, that he had the was argued 
occupation of the lands for one whole year, and that he ploughed* feveni ^ 
and fowed, and reaped the corn upon the lands at his own coils and -tunct. 
charges ; and the plaintiff hath admitted all this. 

DodderiJp 
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i&Zj* DoddiTtdge J. Taid, that the prior of St. yohn*n nd his brefbreit 
■ were ecclcGaftical perfonSy and in reputation taken as part of tbe 

churchy notwithftanding that SeUen in his Hiftery ^ Titbti^ f$. ill, 
122. fays, that it was adjudged in the court oiAtda in Paris^ that 
they were not any part of the clergy* Itappears, too, firom the fti- 
tote of 2 & 3 Mar. c. 8. and Dy. 25}. that colleges ait a lay cor- 
poration, and not part of the clergy. ' 
This report The cafe was argued in Tr. 4 Car. by tbe four jndges. Tbe 
menAi '*"" ^ain question upon the matter in law was, whether thefe lands 
ttic«n from ^^,g difcharged from the payment of tithes of not, either by 
7«ifr/i Re- the fiatute of 31 //• 8. or by the fiatote of 32 H. 8. or by both 
^'^''^'' together? 

PFhitlock held, that the lands were not difcharged, neither tbe one 
way, nor the other. Hyde C. J. held, that th^ were difcharged 
by 32 H. 8. and not by 3 1 H. 8. Dodderidge and yones held, that 
they were difcharged by the ftatute of 31 tf. 8. and admitting that 
the fiatote of 31 H. 8. does not difcharge them, yet the fiatute of 
32 H. 8. did. So that upon the matter, three judges were of opi- 
nion for the defendant, and fFbithck only for the plaintiff. 

They all agreed, that the cafe, though it was not great io the 
particular in qoeftion, yet, in the general^ it was a queftion of great 
confeqioence, and concerned all the pofledions of the HofpitalieiB, 
which were very large. Therefore it was reqaifite that it IboaM be 
difcufled with great deliberation, which they had done. ' 

The queftions were four. i. Upon the fiatute of 31//. 8. 2.UpoB 
the fiatute of 32 H. 8. The two queftions on the fiatute of 31 H. 8. 
were, i. whether this corporation was a religious and ecdefiaftical 
corporation, and fo in regard of its nature within the ftatute of 
31 H. 8. ? and 2d. (which was the greateft qaeftion) whether tbe 
claufe of exoneration from tithes, which was given by tbe ftatute of 
31 //. 8. fliould be extended to thefe lands, which were given to 
the king by tbe fiatute of 32 H. 8. and not by 31 H. 8. i 

The two queftions upon tbe fiatute of 32 H. 8« were, z. as the 
Hofpitallers were difiblved by 32 H. 8. and all their pofleOioBSi 
hereditaments, and privileges given to the king, whether this privi- 
lege, which the corporation had, of being difchai|[ed from tubes, 
was given to the king or not ) 

2d. Admitting that it was given to the king, whether it extends 
to the king's patentees and afligns, or not ? the words of the fbtat(t 
being, that the pofleflions and privileges were given to the king, his 
hiirs and Jucceffhrsj and not to his affigm by fpecial name. 

^ DMtridff, 
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DoJikridgey Jomu ond fFhithck^ argued that this corporation was 1617. 
a religious and ecclefiaftical corporation within the words of the mm^^^^,.^ 
31 //. 8. Doddiridit and fVhitlock fpokc at large and very well, 
from hiftor}', the canon law, and the conflicution' of the churchy 
of the origin, nature, and condition of this corporation, and 
Ihewed that it was firft introduced into this kingdom about 1 140. 
See the cafe of SuNon's Hofpital^ Matthew Paris^ and Camden* s Bri-^ 
tanm'af in the defcriptionof Middle/ex {g). The three judges agreed^ 
that it was at firft a religious order; that they were profefled \ bound 
to obedience, chaftity, and poverty \ afliuned a religious habit ; and* 
were difabled from purchafing lands, 1 E, 3. 9. unlefs in their 
politick capacity. To plead that the party was proftfled, and of 
the order of Templars, was a good plea. In 31 £• i. Fitzh» TriaU 
98. 99* it was pleaded that the party was profefled in the order of 
St. John*% of Jerufakm; and a good plea : and 17,R^%. Fitzh. Non^ 
habilite 4. the like plea holden good ; and there it appears, that 
there was a woman of this order. In 19 i?. 3. Fitzh. Fetffements^ 
iic. 68. and 19 Aff. pi. 9. a commander (who wasunder the obedK 
ence of the prior) could not make a feoflRoQent, becaufe a dead per* 
fon in law. And 22 R, t.Fstzh. Trefpas 33. {b) it appears, thsft there 
was an abbot of this order, who was a perfon dead in lafWy tnArt>^ 
ligious. And the profeffion (hall be tried by the country ; fior they 
were exempted by the pope from the vifitation of the ordmary ; and 
the court caoixyt write to the pope ; fo that it muft be tried by \hm 
country. 2 R. 3. 4. 22 //. 7. 7. 31 E. i. Fitzh. Trial/gg. See 
the cafe of Martin Docwra (/), 27 H. 8. 14 i. which proves that- 
they are "dead perfons in law. The fiatute of their difiblutio* 
makes this clear alfo ; for there they are feveral times called r/iSrV 
gious^ and are difcharged of their order, and nude capable of fuing 
at common law, and of purchafing. But, though the brothers could 
not fue at comipon law, becaufe they were perfons dead in law;: 
yet the prior coukl fue, which fee in 32//. 8. 5. and,F. N. B. tit» 



(j) It appears from Cslth9rfe*t report of this argukncnt^ that Ftrw'fte** " Theatre $f 
Xnigktkocd mml Htftour,** and the " Catahgys gUrise mundi^^ were alfo referred to. — There 
11 an ^numentiob of the writers, who have given the hiftory of this order^ in Fahrkim^ 
^Alhgrmfk, Amtifmr, p, 465. but ii is faid not to be complete. The beft and moA 
recent hiftory is that of the Abhi Vert%t, See alfo Hefyt's hi/I, dti Ordrex^ torn. Hi. f, 71, 

(A) Qu. For there ii no fuch cafe under this flacitum, nor is the 22 R,%, once re- 
flirred to hi this title. 

(0 The annet o£ tbe prior, who wsi fummoaed to pailisment In 14 H. 3, was ThimMi 

Sine^ 
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l627« Sineaffinju cafituli. 42 £. 3. 22; and 44 £. 3. i6» and in manf 
' other books. 

It is alfo ecclefiaftical, for that is the genus ; ^nd the fpecies are 
either religious or Secular, and though they were not in orders, and 
elerks, yei they* were ecclefiailical ; for they wtrc under the vifita- 
tion of the pope, and derived their original foundation fronr him, 
as it appears in the flatute of 32'//. 8. They arte therefore eccie- 
fiaftical, for he never claimed any power but over ecclefiaflicks. In 
Jl iy. B^ 194 K. there is a writ Defim affinfu cafituU given to the 
prior for lands which he claims to be the right of his church : this 
therefore is a further proof that they were ecclefiaflical. And by 
Jtnus^ no one can claim a difcharge of tithes, but an ecckfiafticai 
perfon, 2 Cp* fViight*s cafe \ and no one is capable of an impropria- 
tion, but an ecclefiaflical perfon, Gnnimfs C4iff in (kmmj and this 
corporation was capable of both, and therefore muft have been an- 
ecclefiaftical corporation : and by 26 H. 8. it .(hall pay fifft fruits, 
and tenths, as an eccleGadical perbn. And by Jones^ though the 
Older were founded by the pope, and had tKeir rules and habits from 
lum ; yet they were not capable of taking land, or of iiiing, or being 
fued, but by prefcription, the king's patent, or by a£l of parliament ; 
for that was a temporal power, which could not be derived from 
the pope, nor could he (even when he ufurped power here) enable 
any corporation to fue or be fued. This is evident from 9 H. 6. i6. 
where the king licenfed one to found a chantry, and exception wa 
taken, becaufe there was no licence from the ordinary ; t^ nai al- 
hcatun And thefe three judges concluded, that it was a religion 
and ecclefjafiical corporation within the fiatute of 3 1 IL 8. and 
that it muft be both ; for if it was ecclefiafiical only, and not religi- 
ous, it was out of the ftatute, as it appears from the Arcbbifti^ tf 
Canterburfs cafe^ in 2 Rep. But Hydi faid nothing*, nor did he 
deliver any opinion upon this point, becaufe he held upon the 
leccond point, that the flatute of 31 //• 8. did not give any dif- 
charge. 

As to the 2d point upon the flatute of 31 //• 8. ff^iitiock md 
the Chief Jujiice argued, that the lands were not difcharged by the 
31 i/. 8. They faid, that that flatute did not give any lands or mo- 
naflcries, but fettled in the king the lands of raonafteries dif- 
folved or to be diflblved, as is holden in 1 Mar. in. and in the 
Archhijhop of Canterbury's cafe^ 2 Rep. And as Whttlocl faid, the fta- 
tute was bifrans ; it had relation to monafleries diflblved before the 
a£^, and to thofe to be diflolved afterwaids, and their pofleflions : 

fnU 
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AuoJ /utt concejfum by all. But they Taid farther, that the^iq{tent X627. 
aoi words of the flatute were merely to give a difcbarge to thofe '' ^ * 
lands only that came' to the king by virtue of that a£l, and not 
by virtue of any other a£l : that it does not therefore extena* to 
Jands which came to the king by the fiatute of 27 H. 8. for the SiU 
folation of the lefler monafterieSi as was refolved in tVright and 
Gerrard*s cafe^ in C. B> lija. ; nor to lands which came to the king 
by the ftatute of 1 E. 6. 0/ Chantries^ as was refolved in the Ahh^ '^ 

hifhop of Canterbury's caje\ nor to lands which came to the king ^ 

by the flatute of 32 //. 8. as was adjudged, (as fVbitlocl faid), HiU 
44 Eli%. In the cafe of Salaries and Spurting^ Rot. 994. which com- 
menced in that term, and was fp adjudg^ in 7. Ja. And the words Supra 224, 
in the claufe of difcharge In the preamble, and alfo in the conclufion ' 
are ^* late monafteries,*' and not generally. And though the pur- 
view be general, yet it is qualified by the preamble, and (hal] have 
relation to the preamble. It is clear, as they faid, that thefe lands 
did not come to the king by force of the ftatute of. 31 //. &. but 
by the flatute of 32 //. 8. folely, and that for ti^o ^fons. The 
firfl reafon was, that they muft be lands which came t^ the king bv 
diflfolutton, furrender, renouncing, or by any other means :«.but thefe 
lands did not come by relinquifhment, by renouncing, or furrender^ 
but by a£l of parliament; and other means do not iriclude an aiS of 
parliament, but muft be lower means than an a3 of parliament. 
And upon this they cited the ftatute of Marlbrldge^ which gives re- 
medy to the fucceftbrs of abbots, or other prelates for the goods of 
the church taken in time of lapfe or vacation, that this does not ex- 
tend to a bifhop. [But note, the fucceflbr of a bifhop hath nothing 
to do with the goods of the bifhop, for they belong to the bifhop't 
executors.] They alfo cited a cafe of 2 Mar* in Lord Dyer 109. 
upon the flatute of fFeJi.T,* which gives the contra formam donationis 
againft abbots and other religious men, that that does riot extend to 
a bifliop, becaufe he is fuperior to them. So the ftatute of 13 Eiiz* 
of leafes made by dean and chapter and other eccleftafiical perfons^ 
does not extend to biOiops : which cafes are put in the Archbijbop 
of Canterbury's cafe. 2. They faid, that fuppofing that other means 
do include an a£l of parliament ; yet, when the fucceeding ftatute 
of 32 H. 8. fays, that the lands ftiall be vefted in the king by that 
ftatute, that controls the preceding ftatute of 31 //• 8. for J^gespof* 
ttriores abrogant prioresy where they are the dired contrary ; where- 
fore they concluded, that the ftatute of 31 H. 8. does xfot give chit 
difc^harge. 

VOL. IK £X Dodderidgt 



162^. boddertdge and Jones e contra. — They faid in the firft pUce, t&rf 

*" "' ' ' this point never was adjudged, as they found by inquiry. It was in 
queflion in C. B. between tJrry and B oyer ^ but the court was dividd, 
that is, Coke and NichoUs were of opinion, that the lands were fub- 
jeft to the payment of tithes ; and fVlnch and Warlurton^ that they 
were not. As to the cafe of paries and Spurling^ though it was 
adjudged, yet the judgement went upon another reafon \ for it was 
not found there by the verdiQ (which wa$ fpecial) that the lands 
came by diffolution to the king, nor was there any mention made 
6f the ftatute of 32 //. 8. and then, if there was not a diffolutioDi 
(as happened in that cafe)j the farmer muft pay tithes. And after 
that judgement in Sparling's cafe^ and after the divifion in the cafe 
of Vrry and Boyer^ it was made a point in the Serjeant* s cafe [k). 
'This therefore proves, that the cafe was never adjudged : for no ad- 
judged cafe was ufed to be put in the Serjeanfs cafe^ but a point of 
doubt, which waS in controvcrfy. Dodderidge faid, that the 32 //. 8. 
tVas made from neceflity, for that this corporation had power to 
|)urcbafe, but not to alienate lands, and that therefore i^ithout an 
zEt of parliament they could not furrender them. But it feemed ta 
yoneSi that they were capable of fiirrendering them ; for though 
it was a gfeat order, yet it was a particular corporation in this 
tountry, which had power to fue and be fued, to parchafe and to 
alien; 32//. 6. 5. And the ftatute of 33 H. 8. c. 5. in Ireland 
|>roves this : fof there it appears, that, before the making of that 
ftatute, the prior of St. John*s of Kilmainhatn had tnade a furrender 
to the king. But the true reafon, as Jonis thought, \«ras, that they 
ttrere beyond the fea, and would not furrender ; and being abroad 
they could not be compelled to furrender, as appears by the preamble 
of 32 //. 8. Dodderidge faid too, that thefe words <* otfauer means 
tvhatfoever," include ail aS of parliament ; for there vrere no other 
means to convey the land to the king but by aft of parliament, and 
fuch means as are particularly mentioned in the ftatute of 31 //. 8. : 



(i) t pfcfume, that the SirjeM»t*s cafe here alluded to is the cafe fupra aS i Since that 
}>ait of the work was printed off, I have difcovercd the pleadings in that cafe in Winchei 
Entr. 197. This (hews that there really was fuch a cafe as that which is there called 
the Serjeant* I cafe j though it (hould feem from what Mr. Jufiice Jwes here laysj and 
from what is faid hy ray hrd Nottingham in the dtihe of Ntrfotk's cafe^ pm, 31, 3a. that 
tl»e cafes which, in geneial, went under that name, were rather jwints of doubt and dif- 
ficulty, propofed to the ferjeants as fubje^s of difcuffion and amicable contcittioo, aod 
lor the exercife of their witSj than any caufe then a^iiaUy dependiDg for tlie judgemcsl 
bf the court. 
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therefore, as he thought, this diflbbtion by 3a H. 8* is within the 
words <^ other means," and fo within the words of 31 if. 8. Jones 
faid, that becaufe this point was otherwife determined in the Maid'- 
Jione cafe^ he had fubmitted to it ; but, he faid, that if the flatute qf 
31 //. 8. had diflblved the corporation, and had faid nothing fur- 
ther, in that cafe, this diflblution had been within the exprels word$ 
of 31 H. 8. not indeed within the words *^ any other means,** btiC 
within the word << diffolution ;" for the word ** diflblution" includes 
diflblution by a6l of parliament, as well as by furrender or other 
means ; and therefore, if the ftatute of 32 //• 8. had only made a 
diflblution of the corporation, and not enabled that the lands fliouM 
be vefled in the king by that ad, they would have been in the king 
by the flatute of 31 //. 8. but, becaufe the ftatute of 32 H. 8, fa}rs 
precirely, and enads, that the lands fliall be ve&ed in the king, it 
controls in exprefs terms the vefting by 31 i7. 8. and in that point 
they agreed with ff^iilock. In l Mar. Bujb and Culpepper^s cafi. Dy. iog^» 
The flatute of 33 H. 8. c. 2. vefts in the king the aSual pofleflion ^*' ^** 
of the lands of one attainted : Culpepper was attainted by a fpecial 
a6l ; and the pofleflion was vefled in the king by that flatute, and 
not by the 33//. 8. But they faid farther, that though they are 
not vefled by 3 1 H. 8. but by 31 H. 8. yet the claufe of difchargti 
of 31 //. 8. extends to them : and fo faid Dodderidge alio* And 
firft they anfwered the authorities to the contrary, and next the 
reafon ; and then they confirmed their opinion with reafon and au^ 
thority* The cafes were two, namely, the MaidJIone cafe^ and 
Wrighfs cafe [SpurVtng^s cnje being already anfwered). As to thfe 
MaidJIone caje^ the main point upon which the refolution wak 
grounded was, that becaufe the unity of pofleflion was not perfonal^ 
it was a good difcharge within the 31 //. 8. But, as to the point 
now in queflion, they came to no refolution upon it (though it be 
otherwife reported in the cafe in print). Fenner and Popham were of 
opinion, that the flatute of 31 //. 8. did not give any difcharge to 
thofe lands which came to the king by t E. 6. but Gaxvdy [Mente 
Winch) e contra. Wright* i cafe was this : the prior of Hatfield 
Bradock^ in the county" of Hertford^ was feifed in fee of the impro« 
priate reSory of Hatfield Bradock in that county, and alfo of a farm 
called Downhall in the fame county, the priory, being under 200 !• 
per ann. was diflblved by 27 H. 8. Afterwards king H. 8. granted 
the farm to the nuns of Barkings and upon their diflblution it came 
back to the king by 31 H. 8. The king granted* the reflory tol 
Trinity College in Cambridge^ and the farm to another perfon : th^ 
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farfher of the hStory fued the tenant of the farm in the ecelefiafiicii 
court for tithes, and he brought a prohibition. It was adjudged 
fcy Hobartj ff^inch, and Huttotty againft (Varburttm^ that a conful- 
ta ib ) (hould be awarded. In this cafe th^fe points were refolved 
by the three judges : i. That the impropriation was given to the 
icing by the ftatute of 27 //. 8. though impropriations be not men- 
tioned in it, but all tenementSy churcket^ tilhes^ and hereditamenis. 2. If 
It was hot granted and given to the king by the flatute of 27 H, 8. 
then it was not given by the ftatute of 31 //. 8. for by the diflbla- 
tion in the 27 //. 8. the body, to which the appropriation was 
made, was diflblved, and, confequently, the appropriation was 
gone, as in 2 £. 3. in the cafe of the Templars; and the ftatute of 
31 //. 8. does not extend but to tbofc appropriations which were 
not diflblved until after 4 Feb», ly H. Si 3. It was agreed that the 
flatute of 27 H. 8. does not perfe give any difcharge from tithes. 
And 4.. That unity of pofleflion perpetual, and beyond time of mc- 
jnory of the lands and reflory , docs not per/e make a good difchargfi 
bf tithes, without the benefit of the faid claufe. 5. They refolved, 
that the claufe of difcharge in 31 //. 8; extends to thofe roonaf- 
terics which wf re diflblved, but it extends only by way of exclufioa 
to thofe moilafteries which were diflblved after the 4th day of fri. 
^7 H. 8. and the refolution as to the laft point differs from the cafe 
in queftion ; for there it was an abfolute exciufion of all abbies, but 
iierc there is no fuch exciufion. 

The authorities being anfwered, it remains to anrwei- the reafooi 
ik'^ich is no other, than that the equity and intent of a former fta- 
. iute do not extend to a fubfequent ftatute^ which is an argument 
lirged in the Maidflorte cafe^ with a tefle meipfoi without any autbo- 
rity in law precedent to it, to warrant the opinion. Kni Jones 
iaid, that this reafon is neither good^ nor ftrong ; for that in roanf 
cafes, by the equity and intent of precedent ftatutes, things ordaided 
by fubfequent ftatutes were aided. Littleton^ tit. fP^arrantie^ and 38 
£. 3. 23. By the equity of the ftatute oi Ghucejler imAQ in 6 E. u 
a perfon (hall not be barred by a lineal warranty to make title bjr 
^, the flatute of 13 £• i. without aflets. 2'jH»S, 29. the ftatute 
of Maribridge helps a feoffment by collufion made by the tenant 
' in demcfnei 4 H. 7. gives the wardfliip of ceftuy fue ij/r, if he 
made a feoffnicni ; this is within the equity of the flatute of Mark 
bridge. Buckiey's cafe in the Comm. the flatute of 27 H. 6. extends 
to PVaksy which was united to England SihcTWSLTds by 27 //. 8. and 
the 21 i£. 2* ^* i^« ^^^ ftatute of A^^n Bumellf provides^ that if 
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goods be over- valued, the extenders fliall anfwer for it : by 13 E.[i . if^jr . 
dJr MercatoribuSi execution is given of land upon a ftat ute- merchant i jil...l» 
if the extenders extend the land too high, they (hall anfwer by the 
equity of the ftatute 11 E. i. which was made before it. And iz 
Eliz, Dy. 288. 289. a grant of the forfeiture of trcafon ; ifano-' 
ther treafon be made afterwards, the grantee (hall have the forfeiture 
of that alfo. The authorities and reafon then are anfwered. And . 
to confirm their opinion, Jones faid, that the words and intent of 
the (latute do that : the words in the purview are general, namely^ 
^Mands of all monafleries and ecdefiaflical houfes.'^ And though 
in the preamble and conclufion of the claufe, the words are ^ lato 
monafteries,*' yet thofe words fhaU not be c6nftrued literally^ but 
generally, according to the purview, otherwifc monafteries after- 
wards diflblved were out of the (latute (for thofe were not ♦* Jat^^)i 
but it was agreed in the Maidjione cafe, and it is clear, that monaf- 
teries diflblved after the (latnte are within this claufe. And for 
the intent it appears plainly : for if the hofpital had been diflblvec} 
without a fubfequent a3 of parliament, it had been within the pury 
view of this claijife ; and when this was done afterwards by an a^ 
of parliapi^ent, becaufe the brethren were not prefent to make a fur* 
render, this (hall not take it out of the indent (/) ; for the intent %^af 
to extend the claufe to all monafteries, ^c. diflblved according to 
the faid ftatute ; and thofe which were in poflibiiity of being difr 
folved according to it are within the intention of the law. And tp 
prove this, he cited P riddle and Nafier^ s cafe^ 1 1 Rep. an infuflicient 
furreoder of a monaflsry was made, and afterwards the ftatute of 
35 Eli%. aided it : now $he lands came lo the king by ^he ftgtute 
of 35 Eli%. iind yet the claufe of exoneration front tithes extends t0 
the monafiery. A ftatute wa$ ma<}e in Ireland by 33 H. 8. r. 5. 
and by that ftatute the priory of Kilmainham and all monafierief 
there were diflblved, and their pofleflions given to the king; and 
this claufe applies to both, that is, to the priory and monaftery 
equally J sg^d there was a ftatute made m Ireland 4 //. 7. tha^ ali 

(J) This and other parts of thp feotcncc arc quite unintelligible in the ori^ina) ) ^hethojr 
I have fucceeded in reftoring the fenfe uf it^ muft be left to the judgement of the candid 
Kadcr. I add the words oflhe original. *< Et pur P intent ii mffiert fleinment, car ft 1% 
/* dit Hcfpitai (d efin dijfolve^ f^ni fubftqiunt cQ tU Vailianunt il md efirj dtifit It pur^ 
f* view del dit claufe f et quetnt cet* fuit apres per a^ dt Fariiament pur ceo que let frett^ 
<• ne fueront prefent de fair f fur render^ ear rte ferra cec deinx l*entent \car V^em fuit pur 
V extender le dit claufe a tout Monaferiex^ &V. ^^/v# folf'Jitf It dit ftatute, ou aueuM 
X* fftr^ttt en ^jfibilftie dejlre dijjolve fohnque le dii fiatutt font deint Pefftt^nu 4tt*ley.*' 
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1627. ' ads to bf pafled there muA be allowed bere in EnghnJ. N<m it it 
*.' not probable they would agree» that, in /r^/jii^ thefe lands flioul4 

be difcharged, and the lands in England (hould not. And they con- 
duded with the lOth of Elizabeth^ Dy. where the opinion of tbt 
cfaancellour, the two chief juftices, and the chief baron and jullici 
Southcotty was, that the lands of the hofpital of St. y^hn of Jenh- 
falem were exonerated from the payment of tithes by 31 //. 8. 

And as to the flatute of 32 H. 8. fFhithck held, that that doci 
not give the king any difcharge from tithes ; and if it did, yet it 
Aotii not extend to the king's patentees. The three other judges 
4 contra. They all agreed, that this privilege mnfohuendi decimas 
was given by an ancient council ; and by the council of Lateran tbt 
privilege was explained, that it extended only to thofe lands which 
they had at the time when the exemption was granted, and not to 
lands acquired de nvuo. But, as it appears by the ftatutes of 2 H.4« 
and 7 //• 4. feveral bulls were procured againft this conflitution, 
•nd thofe were made void by the flatutes. The nature of this pri* 
vilege is exprefled in Panormitan, in capiu ex parte de didmUf 
in his expofition upon the decretal, namely, quod iftud privikgHm 
nfnfohendi dectmas datur foils GJiertiis^ Templariis^ et Hefpiiviwriiu 
2. Ex pradiis qua manibus fuis propriis colunt. 3. Et non de praxis 
fua ab aJiis conduxijfent. 4. Vel qua aiiis pro certo reddiiu V(d cenfu 
hcaffint. Et ijlud privikgium eft perfonak : et omnia privHegiaperfo^ 
nalia non egrediuntur ultra perfonam. And this privilege, and all other 
privileges certam hahm inter pretatlonem. And Ifhitlock from thefe 
grounds framed his reafon,'that this privilege, being perfonal, does 
not go beyond the perfon to whom it was granted : therefore, when 
the perfon, namely, the corporation, was diflbived^ the privilege 
was gone : as in the cafe of 3 £4 3. of an appropriation to the 
Templars; that corporation was diflblved, and by the diflolatiaD 
the appropriation was gone alfo. And by the grant in general of 
all privileges to the king by the flatute of 32 //• 8. this particular 
and perfonal privilege was not given to the king. • The ftatnte of 
31 //. 8. gives all the privileges of the monafleries to the king ; but 
chat was not fufficient : therefore a particular claufe was added, not 
as a gift of the privileges, but, that if the lands were exonerated of 
4he payment of tithes at the time of the ftatute of 31 H. 8. then 
the king fliould hold them exonerated of tithes, a. He laid, alfo, 
that if this perfonal privilege was given to the king by the flatute 
^ of 32 H. 8. that extends only to the king, his heirs and fucceflbrs^ 
and not to the grantees of the king : for it (hall be peribnal in the 
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fciag, his heirs and fucceflbrs, as it was in the Ho^italien and 
their fucceflbrs. 

Hyde C. J. Dodderidge andj^ms i contra^ that by the ftalute Uie 
privilege was given to the king. This immunityi which the Hof-^ 
pitallers had, was a privilege within a privilege, and privata Ux^ or 
privatio legls^ an exemption from the general law, which was, that 
every one (hould pay tithes. It is true, that a privilege docs not 
extend ul/ra perfonam^ and if the corporation be diflblved, the pri- 
vilege will be fo likewife : but, fince an aft of parliament gave 
this privilege to the king before the corporation was diflblved, the 
king (hall have it as a grant to him by aQ of parliament. And 
yones compared this cafe to the cafe of the appropriation^ if the cor^ 
poration is difl*oIved, the appropriation is gone, a$ appears in the 
faid cafe of 3 £. 3. And Dodderidge faid, that when the Tempjarf 
were diflblved, their privileges were gone by the diflblution j bu|: 
itheir lands reverted to the patrons and lords of whom they wer^ 
holden : but by 17 £. 2. thofe Jand< were given to the Hofpitallisrs; 
and though (as it appears by the faid council oiLatfran) of land^ 
jde novo a^quirend^ tithes ought to be paid \ yet of this landj whicb 
the Templars purch^ifed (though it was de nwo acqujjit*) tj^y lhouJ4 
not pay tithes, bqcaufe they enjoy the fame privilege. Wh;cJI^ 
provesj ?s he faid^ that a privilege, thciugh peifon^lf may be tranfr 
ferred to another. But qu^sr^ of that ; foi: not 9 word of privijegt 
4s in the aQ. 6ut, if an appropriation be given to the king by a9 
afi of parliament} before the corporation is diflblved^ there i|t \$ 
good, as was refolved in fVrighfs sajn aforefaid, 8 ^a. 3nt, if the 
corporation be jSrft diflblved, and thereby the appropriation ]gonej 
ihere^ a general grant by an ad of parliament will not fave it, as it waf 
holden in the fame cafe ; though by fpecia] words it might be j fo^ 
^11 appropriations annexed to monafteries diflblved after 4 Ffth. yj . 
//. 8. and before the 31 jF/. 8. were gone, but by % ipQciaJ clause 
in 31 //. 8. they were revived, namely, that the king ftould hayij 
the impropriations in the fame plight as they w^re at the day .of jthf 
dlflblution of the monafteries ^ and then the appropriations were 
in ejpy and not determined. In the fame manner for theCe prjvi^ 
Jeges^ if the corporation had been diflblved firR, and then all prif^ 
vileges given generally to the king by the flatntc of 32 //. 8- the 
^ing would not have thl^ privilege : but, fince it is given before th^ 
xrorporation* was gone, the grant is good enough : and though^ Pr^ftifgi 
Jcing Qiall not have the privilege idem numero^ yet he fimli bavf i/t ^^-^ ^^^ 
i^mjjl>eciff that is^ the kinjg (hall hold the lands difcharged, «j the 
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Ho^itallers held them : be (hall have fuch privileges ai thb Hot 
pitallers had ; as in the cafe of 20 £• 3. ///• Avowrii^ and the cafe 
of the abbot of Strata Marcellay where the grantee was to have tot^ 
talta, t^c. UbirUiteSy privilegia^ iic. quotf qualia^ iic. di£lus nuper 
abbas tenuity lie. they are not thtjame liberties, huX fuch liberties. 
And the objedion Upon the fiatute of 31 H. 8. for the addition of 
the claufe of difcharge, is of no force : for that was ad majorm 
€autelam^ and it was alfo to give a difcharge in other cafes, than in 
the cafe of privilege, namely, in cafe of difcharge by prefcriptioD, 
compofition, or perpetual unity, and other difcharges. 2. This ex- 
emption will extend to the patentees ; for it is not a perfonal pri- 
vilege in the king, but a real difcharge of the land given by the 
fiatute, which goes with the land, into whofrhands foever the land 
(hall fall ; for the privilege is quamdiu propriis manibus exalunt ; 
and when the king grants over, it (hall be propriis manibus of the 
patentee, as it is refolved in 10 Eiiz. And becaufe the three 
judges agreed, that the lands in queftion were difcharged, judge- 
ment was given againft the plaintiflT, and for the defendant. 
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Ahuntford v. Sidley. [3 Bulftn 336.] 

TN an aflion of trefpafs for the taking of three bads of oats, the 
defendant in his bar faith, that the place where, lie. is parcel 
of a copyhold In 7*. and makes title to it, and jufiifics for damage- 
feafant. The plaintllT i-eplies, that long before, and at the faid time 
when, lie, he was parfon of T. and that the place where, lie. \% 
within his refiory and the tithable places thereof; and that the de- 
fendant, being a copyholder there, let it to one Hawkes^ to hold it 
from year to year, as long as both parties fhould pleafe, and that 
Hawhes entered and ploughed and fowed and took the crop, and 
fet out the faid oats for his tithes ; and that the defendant of bis own 
wrong took the faid oats at the faid time when, lie. The defen- 
dant rejoins, and proteding that the oats were not fet forth for 
tithes, traverfes the demife to Hawkes. To this traverfe the plain- 
tiff demurred, 

ff'Tjitlock jujiice. — The traverfe is not good, and, upon confider- 
aftion of the whole matter, judgement ought to be given for the 
plaintiff. The defendant hath admitted,' that the plaintiff was par- 
fon ; and hath alfp admitted, that the oats were ict out for tithes, 
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and that he took them. The cafe is no other than this ; that corn is fet 1627. 
out for tithes, and the owner of the land takes- it as damage-feafant, ' i m 
without making it to appear in pleading (as he ought to have done) 
that the parfon had fuffered the corn to remain over-long upon tho 
land to his damage. The parfon may have an aSion of trefpafs 
for the taking away, if once they were fee out for tithes^ and after 
taken away. The defendant here difclaims any title to, or property 
in, the com ; he claims nothing in it, but he admits the plaintiff 
to have the fole property. Where he difclaims foi damage- feafant, 
he ought fpecially to (hew, that the fame remained there fo Iong» 
that by it there was a damage to him ; and lawful it is in fuch 9, 
cafe to diftrain com in the ihocks ; but not fo for rent ; and fo the Sec the k^ 
difference is taken 10 H. 7. ai H. 7. and 22 E. 4. 50. As to |![[n^,''.'***** 
the traverfe here taken, it is not a material traverfe, and fo for this 
caufc not good, the fame being ai/que hoc that Sii/lfy demifed unto 
Hawkes for one year ; which is no way at all material. He needs not 
to take notice of his title in an adion on the ftatute of 2 & 3 £*. 6. 
for not fetting out tithes : he is not to lay and fet forth a title in 
the defendant : he needs only to iiate, that he was poffeffed with- 
out (hewing any title, and that is fufHcient. Here the defendant by ^ 
his traverfe admits the plaintiff to be parfon ; fo that the traverfo 
is not good, and judgement ought to be given for the plaintiff. 

Jones jujiice. — It doth not appear here in the declaration, whether 
the plaintiff hath brought his a6lion, as parfon, or otherwife ; and 
therefore the defendant might well plead in bar, for the parfon 
ought to make his title. The parfon, where tithes are fet out, hath 
a liberty for a time convenient to come and carry them away, and 
this convenicncy of time is triable by a jury. And this is a licence, 
which the law gives him, and if he exceeds it, he (hall be fubje£l 
to an a£lion, and then, by the judgement of law, he (hall be taken 
for a trefpaffer ah initio. Otherwife it (hall be of a licence in/aif^ 
given by the farmer hirafelf ; if he exceeds this, no a£lion of tref- 
pafs lies for it, but an a£lion on the cafe ; and this difference it 
taken in The Six Carpenters cafe^ 8 Rep, i^t. If an aflion is 
brought for taking away tithes, the defendant ought to plead 
fpecially, either that they were not fet out for tithes; or, that being 
fet out, they were fuffered to remain tfiere over* long. Here the 
parfon makes his title in his replication. As to the (raVerfe by the 
defendant of the demife to him who fet out the tithes, this is a bad 
and an impertinent txaverfe. If one, who has fonie colour of title. 
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faw the land, and let out the tithes, though he be a difleiror, thh 
is good for the parfon : otberwife it is, where one without any 
colour fets out tithes ; this is no fetting out in law. Here the 
' traverfe being of a particular inducement to the title is not good ; 
and the traverfe being bad, judgement ought to be given for the 
pbintiff. 

D^dderidgi juflice.'^The traverfe is bad both for the matter and 
the manner of it. As touching a traverfe, that thing Is to be tra« 
verfed, which goes to the point of the afiion ; smy other traverfe 
is not good, becaulie not material. To the title of the plaintiff 
kere, the demiCe to Hdwhs^ be it for one year, or for half a year, 
is not material ; and for this caule the traverfe is not good. The 
defendant might have faid, that the plaintiiFwas not parfon; off 
that it was not in his parifli ; or that it was not fevered from the 
nine parts. If any of thefe were fo, the fame would have well 
ferved his turn, and a material traverfe might have been upon any 
of thefe. But here he hath traverfed a thing merely immaterial. 
As to the manner of the traverfe ; the traverfe is here al(b void 
for' the manner of it ; for he hath here traverfed a conveyance 
only, and nothing elfe ; and this is not good. He doth here tra* 
verfe only the conveyance to the title, which enables him to have 
the tithes, and therefore this traverfe is not good. Alfo, the tra- 
verfe is not good, becaufe he hath here taken a captious traverfci 
the fame being aifque hoc^ that hi demifed to Hawkes for oru yean 
So that, upon the whole matter, the traverfe is bad both ways, 
both for the matter and the manner of it ; and therefore judgment 
ought to be given for the plaintiff. 

Crew chief jujiice. — ^The defendant hath here allowed a good 
title in the plaintiff to the oat6. If it appears by the declaration, 
that the plaintiff was parfon, then by the bar the defendant ought 
of neceffity to (hew the caufe of his taking for damage^ 
feafant. But here, as this cafe is, he needs not do it, becaufe the 
plaintiff does not bring this aQion, as parfon ; but in his replication 
makes his title, as parfon. The traverfe here is not good. If the 
com had continued there over-iong, the defendant's remedy had 
been by a£lion on the cafe. But, here, no title appears but only 
for the plaintiff. So the traverfe is bad, and judgement OPgh^ to to 
given for the plaintiff. 
Cro. Car. Upon this judgement a writ of error was brought ; and the 

error' afligned was, that the plaintiff alleged, that be was parfon 
Um^re ^uo^ V^* and at the time of the ^reljpafs fuppofed^ or diu antea \ 
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but did not fay, that at the time of the feverance of the corn he 
Mras parfon ; for it (hall not be intended Without (hewing it ; but 
rather, that he was parfon at the time of the trefpafs, and not at the 
time of the feverance, and then he made not a fufiicient title to the 
tithes. But all the juftices and barons conceived it was well enough ; 
and it (hall be intended by all the circumftancift, that be was par«> 
fon at the time of the feverance ; for it is faid, antea it tempore quo 
fuit parfon^ et adhuc efl^ IJc. and efpecially the defendant having 
admitted that he was parfon, and the faid tithes due unto him, and 
making a traverfe of the leafe, which was an idle traverfe,and there- 
fore good caufe of demurrer. And the replication is good ; for 
being pleaded that diu antea et tempore quo^ (Jc. he was parfon, it 
is certainly enough intended, he was parfon at the time of tha 
feverance, as well as at the time of the taking. Whereupon 
judgement was affirmed, notwithftanding the book, 35 i/. 6. 48* 
which was much infified upon. 

H. 2 Car. A, D. 1627. C. B. 

[Littlet. Rep. 13.] 

A tiBEL was in court chriftian for tithes of hay : the <fefendant p^r 

faid, that the hay was growing upon headlands and butts in ^'^**'^ 

jcorn fields : and it was agreed by Hutton and Teherton^ who were No fithe^ 

the only judges then in court, that a prohibition fhould be granted : frorrf^h^a!? 

for the defendant is difcharged of tithes in this cafe of necefEty. '*nd»»»«w* 
This part is left for the turning of the plough, and is part of the 
ploughed land, of whicli the parfon has tithe of corn, and he could 
not plough his land, if it were not left. And this is the reafon of 
the cafe of 22 E. 4. 8. 

A libel was in the ecclefiaftical court for tithes of rabbits, which j^^ j.^,,^, 

the party killed only for his family. And it was agreed, that tithe <Ju« of rah^, 

ihall not be paid for rabbits kiiled to be eaten in the houfe, any more for the uf« 

than for fat cattle fed, and killed, for the houfe, and therefore a ^Jl^,'^f^ 

prohibition was granted. So in the next term it was agreed, that '"''y : no"^ 

no tithes are due for conies by the common law, but only by the byhwpi^. 
ciiHom of the place. 
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Tr. 3 Car. A. D. 1 627. C. B, 

Anon. [|Littlet. Rep. 40.1 

A PARSON libelled in the fpirituai court for titbes of pigeorte 
pTgeoiir "' 3^4 acorns ; and the defendant prayed a prohibition, becaufc 

Mten M the ^ pigeons were expended in bis own houfe, and the acorns dropped 
boafe, nor ffom the trees, and bis pigs eat them. By the couit — ^Acorns are 
eaten bThU ^i^h^We, 1 1 Rip. 49. But then they ought to be gathered and fold, 
wjt. See ^nJ a prohibition was granted^ . 

Vmtikan, Hetl, J47. ft. P. as to pigeons. 

Tr. 3 Car. A.D. 1627. Cam. Scac. 

Nor/on V. Clarke, [MSS. Calthorpc] 

The tithe of A WRIT of error was brought in the exchequer chamber fortha 

piediaUithe. ^^ rcverfal of*a judgement for Qlarh in an a£lion by him againft 

Whe?b Norton upon the ftatute of 2 & 3 iJ. 6. The firft error that was 

^ion on the afligned was, that there was no averment that the tithes in qucflioa 

& 3 f . 6. bad been paid by the fpace of 40 years according to the words ol 

noKctti?'^ the ftatute, which require that " every of the king's fphjcfls (hall 

it out. from henceforth truly and jullly without fraud or guile divide, fct 

out, yield and pay all manner of their predial tithes in their proper 

kind as they rife and happen, in fuch manner and form as hath been 

of right yielded and paid within 40 years next before the making of 

this a£l, OP of right or cuftom ought to have been paid ;" and if 

they were not paid, or of right ought not to have been paid within 

40 years next before the making of (he ftatute^ then aii a3ion upo(i 

the ftatute will not lie. 

The fecond error that was afligned was, that an a£lion of debt 
upon the ftatute would not lie for tithes of woad, becaufe woad, ac- 
cording to Speedy in his Chronicle^ is but an h<;rb^ and fo in thie 
nature of a fmall tithe, for which an action of debt upon thp ftatute 
will ngt lie. For ^n jaflion of debt will not lie for tithes of onions^ 
radifhes, ^c. though they grow in a field ; for they are fmall titbes, 
In M. 18 ya, in the cafe of Payne and NtchoJfpn it was adjudged^ 
that an a£lioo of debt would not lie for the tithes of wool and lambf 
And Sir Thomas Crewe^ the king's ferjeant, faid, that tithes are 
great or (mM fecundum quid. For in fome places thofe tithes may 
jhe faid tp be great tithes; which i^ othp^ places ar^ finail tithes, 

Wbcfp 
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ll^efe thewfee of a thing is magnus ecclejia proventuSi thete, it fhall 
Vk reckbneid among the great tithes : but, where it \% parvus ecckfia 
; proventuSf it (hall be a fmall tithe. And therefore in France- tlic 
tithe of grapes is reputed among the great tithes, becaufe it is maxi" 
mus icckfta proventm ; whereas in Englatid the tithe of grapes is 
reckoned among the fmall tithes, becaufe it is parvus ecclejiapr$* 
ventus. And in the cafe at bar, becaufe woad is not a thing fre- 
quently noi* generally fown, it cannot be faid to be magnus proven • 
tus ecclefia^ and therefore is to be ranked among the fmall tithes. 
Upon a fpecial verdift in one Tyndall*s caji in C, B» it was adjudged, Cro. Cur. 
that the tithe of woad is a fmall tithe, and that it belongs to the !? '^ijji 
vicar. And fome tithes which ratione fpeciei may be predial tithes, cafconnoe 
and not fmall tithes, yet ratione loci may be fmall tithes. For which any decin- 
reafon if peas, or fuch fort of grain be fown in a garden, the tithes ^r„"^°^^* 
of them may ratione loci be fmall tithes ; whereas if they were fown fjpcciai vcr- 
in a field, they would be faid and reputed to be among the great ihort,?o ent 
tithes, as being predial tithes. "^Ij"^^}^ 

Binge ferjeant e contra. — He contended ill. that notwithflanding cumftance, 
Woad was not a thing known at the time of the making of the fia- court could 
tute, yet tithes ought to be paid of it, if it be in its nature tithable t "^^ ^^^ «'^* 
for if it had been fown at that time» tithes mud have been paid for for the de^ 
it : and, therefore, it being fown at this day, tithes fhall be paid of y{^„^ ' 
it. Saffron was not a thing commonly known at the time of the 
making of the ftatute ; yet, becaufe it was in its nature tithable^ 
tithes without denial are paid of it at this day ; and fo, by confe- 
quence, the count is good enough without any averment, ^od 
fult concejfumper curiam \ for if tithes of right ought to have been 
paid for a thing, if it had been in being at the time of making the 
llatute, tithes fhall be paid of it at this day. 

In the next place, he conceived, that the tithes of woad are pre^ 
dial tithes, becaufe it is a plant or herb which arifes expradio and 
out of the foil ; and he found by Rehujffiis in his 8th queflion de 
declmisy that it is taken as a general t\i\c^quod quldquld oritur ex pradio^ 
declnue tjufdem funt pradiales \ and of thefe predial things there are 
fruSlus naturales^ which grow naturally without the induflry or la-*> 
bour of man, as grafs, fruit, herbs, Wr. and fruSfus artificiides vel 
indujirlales^ to the growth of which the induflry and labour of man 
arc requifite, as corn» woad, hemp, flax, lie. And the tithes of 
each of thefe are called declma provenlentes fff declma fixa^ becaufe 
they arife ex fruEllhus Jllrpls In terra fixa. And there are alfo tithes 
of a mixt nature, which are called declma renovantes Juper terram ; 
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1627. as the titlies of wool, lamb» talves, lie. for they recave'^iheir dU 
■■ ■ " ■ ^m«nt and nutriment from the earth and the fruits of it, thcm^ tbe 

< things whereof the tithes are demanded do not proceed firoflf^F 
earth. And of thefe predial and mixt tithes, the tithes (ball be uij| 

' to be great or fniail ratiom temporh et rati one hci\ for prefcriptiotf 
and the ufage of the place may make thofe tithes to be great titbei, 
which had otherwife been fmall tithes. There are alfo perfonal 
tithes, which are tithes proceeding from the labour and induflry of 
a man, as the tithes of the fees of a lawyer, phyfician, attorney, iic. 
or of a man's falary. Thefe tithes follow the perfon, and are nei- 
ther decinut exeuntes de terri^ nor dicima renovantes fkptr terram. 
The tithes of fifh in a river are faid to be perfonal tithes, becaufe 
mutant locum from one place to another, and are not circnmfcribed 
to any place certain : but the tithes of fith in a pond are predial, 
for they arc circumfcribed in a place certain, it non pojfunt mutart 
locum* And there is a difference in many refpeQs between predial, 
tnixt, and perfonal tithes : for predial and mixt tithes are to be paid, 
vrhethcr the polTcflion of the things, whereof the tithes are de- 
manded, be juft or unjuft : but perfonal tithes are not to be paid 
but per juftum pojpjforem : and therefore tithes are not to be paid of 
H harloi's hire, or of gains made by robbery, or other illegal courfes: 
for fuch is turpe lucrum^ which is hateful to God and man. Predial 
and mixt tithes arc to be paid ^ne deduSilone expenfarum \ whereai 
perfonal tithes are to be paid deduBis exptnfis. There cannot be 
a prefcription in non decimando concerning predial and mixt tithes, 
unlcfs it be a prefcription by an entire country ; but there may be 
a prefcription in non decimando concerning perfonal tithes. And debt 
upon the ftatute of 2 & 3 £. 6. will not lie for not fetting out per* 
fonal tithes, as it will for the non-payment of predial tithes, and of 
tithes of woad, which are predial. 

IValter^ Huttony and Harvey^ juftices, were of opinioDf that tbe 
tithes of woad are predial tithes. 

The cafe was argued again in the following term ; and it was 
agreed, i (I. that no tithes are tithes within thv ftatute of 2 & 3 E. 6« 
for the fubtraflion of which an a8ion upon that ftatute will lie, but 
predial tithes. 2. It was agreed, that the tithes of woad are predial 
tithes, nam oriuntar ex pradio ; and therefore they cannot be other 
than predial tithes, according to Do6tor and Student 69. And P. i« 
^a. Rot. 1119. Cooke and Southby*s cafe^ in C.B, it was refolved, that 
tithes of apple-trees are predial tithes, and that debt upon the ftatute 
gf 2 & 3 £. 6. lies for the fubtradion of them* 3. There was a 

difibrenca 
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difference of .oplniQiiy whether sin aflion of debt upon the ftatutc pf • . 1627. 
2 & 3 £• (J. would lie for not fetting out fuch predial tithes as are ' 
in their nature fmall tithes. And the better opinion of the jufticcs 
aAd barons was, that an a£tion would well lie. However, as 
Huttofif Harvey f and Walter, feemed to be of a contrary opinion, 
it was adjourned for that point. 

3 Car. A. D. 1627. In Ch. 

Tate V. Southby. [1 Cli. Rep. 25.] 
A BILL of review brought to reverfe a decree for tithes made by Ch-mccry 
"^ the lord Ellefmere^ in refpeft the plaintifF hath had a verdict at [^[c- k a * 
law, and fentence in the ecclefiaftical court, fnice the decree ; tliis **"*^'" *"' 
court could not reverfe the decree, notwithftaading any tiling urged 
againft it. 

4 Car. A. D. 1628. In Ch. 

Browne v. Tl^etford. [i Ch. Rep.] D«murrrr 

THE bill is to maintain the prefcription of a modus decitnartdL to '!* ^'" ^'T 
which the defendant demurred, and fays it is proper for the »»on of a tno- 
common law, br the ecclefiaftical court. This court illowcd the «/i,*Vuawl^r. 
demurrer, and iifmiffed the bill. But note tlic time, ^c. fuch bills i ^" '"''» 

Kcp.27-uUt 

having been often allowed, both before and fince. ya *f^,5s^i 7- 

H. 4 Car. A. D. 1628. C. B. 

Scot v. Wall. [Hob. 247.] 

'T^Hp/piaintiflF had a prohibition containing, that where he had Apm/mi 

-*• 20 acres of wheat, and had fet out the tentli part of it, the dc- ""j^for in 

f endant pretending, that there Was a cuftom of tithinz, that the owner **"• ^**" ""**?. 

*^ ** °' Cfiurc as well 

ihould have forty-five (heaves and the parfon five, had fued fbr tliat, »« the (itt.e 
whereas there was no fuch cuftom: but tlie court faid, that the //*//"t^^ 
modus decimandi muft be fued for in the ecclefiaftical court, as well I' ^* ^r, 
as the very tithe, and if it be allowed between the parties they fliall *39- s. P, 
proceed there ; but, if the cuftom be denied, it muft be tried at the 
common law \ and if it be found for the cuftom, then a confulta- 
tion muft go, otherwife the prohibition ftandeth. 

H. 4 Car. A. D. 1628. C- B. 

Farpner v. Sherejuan. [Hob. 348,] j)if,nci de- 

'TpHE cafe in prohibition was, that an abbot having a privilege to be 'bh"*^^^ ^ 

difcharged of tithes quamdiu tnanibus propriis in tlie time of E, 4. cn^^»'f <* b^- 

made a gift in tail, and 31 //. 8. the abbey was diiTolvvd. The tutcV! u' 
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z67,B. queftion was, whether the donee of the iflue ihould be (fifchargrd. 
■ ' It fecmcth dear he Ihall not be difchargcd ; for the flatute dif- 

chargeth none, but as the abbot was difcharged at the time of the 
diflblution ; fo that they miul claim the eftate and difcharge under 
the abbot, lince theftatute. So, if by a common recorery thcrc- 
verfxon had been barred before or after the ftatute. But, if the Jand 
had returned to the abbot or king, before or after the ftiitute, iLc 
cafe had been othcrwifc. 

H. 4 Car. A. D. 162S. C. B. 

Naffer v. SeuarJ. [Hob. 248.] 

VrAMucn ^^jIPPER againft SmarJ a parfon, had a prohfjiuon agaiufl 

thcucifiA' ^**^ parilhioners, that libelled in the fplritual court to make 

t.cA c.yuit proof by witnefi there of divers niaiuicr of tithing, />/ perpetiwn rei 

p.i.or of a memoriiim, A (Irar.gc ;i!tw:npt! 

CJ!! »'n of 

H. 4 Car. A. D. 16; 8. C.B. 

lliic V. £//:/. [Hob. 250.] 

Proi.ihii.n T)Roni3iTiox fcr Hii:e plaintiff r.gainft £////, farmer of the rcc- 

'o« diV'--" '^^y ^* SiirJJM in Coift. Berk, and prefcribed, tliat all teRaius 

ii:i.c ii.ivi:.g and occupiers of the meadow had ufed to cut the grafo an J ilrcwi' 

iox ti.c f'lrt. abro?.d called tedding, and then to gather it into winrows, andth^n 

>//■//.. 23;. j^ p^^ jjj^^ grafs cocks in cqu.ii part> without fraud, and tlien to fet 

out evLry tciitli cock great or fmall lo the parfon, in full fati:>fafti:-, 

as well of the firft, as of the latter making ; upon traverfe of thf 

cuftom, it v/as found for tlie plaintiiT. .:Vnd exception was taken 

that tiic cuftom was void, becaiife it contained no more than evcrj 

owner ought to do, and lo no rccon:pcnce for the fecond makug: 

but tlie court gave jud;^nicnt for the pLiir.tiiF. For tithe naturJiy 

in but the tenth of the revenue of my grour.d, not of my libour and 

in Jullryj where it may be divided; iiS in grafs it may, though net 

in corn : and in divers pL.ccs they fct out the tenth acre of v.ccd 

It.uiding, 'dvA fo of grafs: and fo h?-rc tlie jury havirg found d:i5 

form of tithing to bj tLc cuilom ti:crc, it is well. And t}:e like 

judgement was given upon tlie like cr.ftom in tlic kixiij'i jc.^ij 

P. 2 jfu. Rcf. 191. or !^z. between llu/l and Symndi, 

END Of VOLUME THE FIKST. 
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